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U.S. Customs Service 


Treasury Decisions 


19 CFR Part 191 
(T.D. 95-61) 
ACCOUNTING PROCEDURES FOR DRAWBACK 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final interpretive rule. 


SUMMARY: This document gives notice that Customs is amending the 
general drawback rate (or contract) for crude petroleum and petroleum 
derivatives (Treasury Decision (T.D.) 84—49) to permit first-in-first-out 
(FIFO) accounting for exports and drawback deliveries of petroleum 
products with different drawback factors which are commingled in 
inventory. Customs is also revoking a published ruling (Customs Ser- 
vice Decision (C.S.D. 84-82) under which identification of merchandise 
and articles for drawback purposes is permitted on a “higher-to-lower” 
basis. However, drawback claimants operating under properly 
approved specific drawback rates may continue to claim drawback 
using higher-to-lower accounting procedures, as provided for in C.S.D. 
84-82, if the drawback rates under which they are operating expressly 
provide for the use of such procedures, until such rates are modified, 
with notice to the rate holders. 


EFFECTIVE DATE: The amendment of T.D. 84-49 and the revocation 
of C.S.D. 84-82 will be effective as to drawback entries or claims prop- 
erly filed with Customs on or after November 9, 1995, unless there is a 
prior approved properly executed contract. 


FOR FURTHER INFORMATION CONTACT: Paul Hegland, Entry 
Rulings Branch, Office of Regulations and Rulings, 202-482-7040. 


BACKGROUND 


Section 313, Tariff Act of 1930, as amended (19 U.S.C. 1313), autho- 
rizes “drawback”. Drawback is a refund or remission, in whole or in 
part, of a Customs duty, internal revenue tax, or fee. There are a number 
of different kinds of drawback authorized under law, including 
manufacturing and unused merchandise drawback. Under § 1313(a), 
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drawback is authorized when imported merchandise is used in the 
manufacture of articles which are exported or destroyed. Under 
§ 1313G)(1), drawback is authorized when imported merchandise is 
exported or destroyed without having been used in the U.S. Sections 
1313(b) and (j)(2) respectively provide for the substitution of other mer- 
chandise (whether imported or domestic) for the imported merchandise 
in manufacturing and unused merchandise drawback. Section 1313(1) 
provides that the allowance of drawback shall be subject to compliance 
with such rules and regulations as the Secretary of the Treasury shall 
prescribe. 

The regulations pertaining to drawback are found in part 191 of the 
Customs Regulations (19 CFR part 191). Under the Customs Regula- 
tions (19 CFR part 191, subparts B and D), manufacturers or producers 
of articles intended for exportation with drawback under § 1313(a) or 
(b) must apply for and obtain approval of a drawback rate (sometimes 
called a drawback contract) describing the manufacturing or produc- 
tion operations covered and setting forth the conditions which are to be 
met to obtain drawback. 

Subpart D of part 191 of the Customs Regulations (19 CFR part 191, 
subpart D) authorizes general drawback rates for certain common 
manufacturing operations. A general drawback rate for substitution 
manufacturing drawback under § 1313(b) for crude petroleum and 
petroleum derivatives is provided for in T.D. 84-49, 18 Cust. Bull. 149. 
This general drawback rate was initially promulgated by T.D. 56487, 
which added the rate to the Customs Regulations then pertaining to 
drawback (see 19 CFR 22.6(g-1) (1983)). The general rate for crude 
petroleum and petroleum derivatives now in T.D. 84-49 is substan- 
tively the same as the rate formerly contained in the Customs Regula- 
tions. 

The features and procedures of, as well as the background to, T.D. 
84—49 and its predecessor (see 19 CFR 22.6(g—1)(1983), as promulgated 
by T.D. 56487) were extensively described in the June 28, 1994, Federal 
Register (59 FR 33322) notice inviting public comment on the subject of 
this document. Under T.D. 84-49, distribution of drawback among the 
products produced during a period of production is based on the relative 
values of all products manufactured or produced during the production 
period, as of the time of separation of the products. The time of separa- 
tion of the products is considered to be the monthly period of produc- 
tion. Relative values are stated in terms of drawback factors, which 
attach to each of the products manufactured or produced during the 
production period. An example of the calculation of these drawback fac- 
tors was given in the June 28, 1994, Federal Register notice. 

Because the relative value of the petroleum products which may be 
produced under T.D. 84-49 may vary from month to month, the draw- 
back factors for a particular product produced under the procedures in 
T.D. 84-49 may also vary from month to month. The T.D. contains 
explicit procedures to account for such variances. When the inventory 
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of a particular product contains product with different drawback fac- 
tors (e.g., if the inventory of a product was from more than one month’s 
production, each month’s quantity could have a different drawback fac- 
tor), withdrawals from the inventory for exports are required to be from 
lowest factor on hand, withdrawals for drawback deliveries (i.e., for fur- 
ther manufacture resulting in a product on which drawback could be 
claimed) are required to be from lowest on hand after exports are 
deducted, and withdrawals for domestic (nondrawback) shipments are 
required to be from earliest on hand after withdrawals for export and 
drawback deliveries are deducted. 

The above accounting procedures were based on the accounting 
requirements for drawback applicable at the time that the general 
drawback rate was initially promulgated, as fully described in the June 
28, 1994, Federal Register notice. The general requirements in the Cus- 
toms Regulations for records, storage, and identification pertaining to 
drawback are now found in 19 CFR 191.22. Section 191.22(c) autho- 
rizes the identification for drawback purposes of commingled lots of 
fungible merchandise or articles by applying FIFO accounting prin- 
ciples or any other accounting procedure approved by Customs. Cus- 
toms has issued a number of rulings on the accounting procedures 
which may be used to identify merchandise or articles for drawback 
purposes. Those rulings and the background to them were extensively 
described in the June 28, 1994, Federal Register notice. In one of those 
rulings, Customs Service Decision (C.S.D.) 84-82, 18 Cust. Bull. 1036, 
Customs held that when fungible drawback and nondrawback input 
was placed in commingled storage, withdrawals for drawback purposes 
could be identified on a higher-to-lower basis against the drawback 
input commingled therein. 

In the June 28, 1994, Federal Register notice, Customs furnished 
notice that it had been requested to amend T.D. 84—49 to permit the 
accounting for withdrawals for export and for drawback deliveries from 
the inventory of a particular product containing product with different 
drawback factors on the basis of FIFO or higher-to-lower. In the June 
28, 1994, Federal Register notice, Customs stated that it believed that 
the proposal to amend T.D. 84-49 to permit the accounting on a FIFO 
basis in the described situation had merit. In the interest of administra- 
tive simplicity, Customs stated that it believed that the order of such 
withdrawals should continue to be the same (i.e., first exports, then 
drawback deliveries, then domestic shipments). In regard to the pro- 
posal to amend T.D. 84-49 to permit the described accounting on a high- 
er-to-lower basis, however, Customs stated that T.D. 84—49 should not 
be amended to permit such accounting. Customs also stated that C.S.D. 
84-82, the only published Customs ruling permitting higher-to-lower 
accounting for drawback purposes, as well as any unpublished Customs 
rulings to the same effect, should be revoked. The reasons for these con- 
clusions were fully described in the June 28, 1994, Federal Register 
notice. 





CUSTOMS BULLETIN AND DECISIONS, VOL. 29, NO. 34, AUGUST 23, 1995 


In the June 28, 1994, Federal Register notice, Customs invited com- 
ments on the proposed changes. Four commenters responded to the 
notice. After review of these comments, Customs has decided to proceed 
as proposed (i.e., to amend T.D. 84—49 to permit the described account- 
ing on a FIFO basis and to revoke C.S.D. 84-82). In regard to the latter, 
it is Customs position that unless substitution is specifically provided 
for in the law, accounting methods used to identify merchandise or 
articles for drawback purposes must be revenue neutral or favorable to 
the Government. Other criteria for evaluating such accounting meth- 
ods include consistency with commercial accounting procedures, con- 
sistency with the accounting procedures generally used by the 
drawback claimant, and ease of administration. The comments 
received are discussed below. 


DISCUSSION OF COMMENTS 
Comment: 


The use of FIFO accounting for T.D. 84-49, as proposed in the June 
28, 1994, Federal Register notice, is not opposed. However, in the inter- 
est of maximum flexibility in accounting for drawback, higher-to-lower 
accounting should also be permitted for the described accounting in 
T.D. 84-49. 


Response: 


In regard to the comment on FIFO accounting for T.D. 84-49, this 
document is proceeding as proposed and amending T.D. 84-49 to permit 


such accounting. In regard to permitting higher-to-lower accounting 
for the described purposes in T.D. 84-49, such accounting would not be 
revenue neutral or favorable to the Government (i.e., withdrawals for 
drawback purposes (exports or drawback deliveries) would always be 
from the highest drawback factor first, thus always resulting in the 
greatest amount of drawback). Furthermore, higher-to-lower account- 
ing methods are not consistent with commercial accounting procedures 
nor, based on information submitted to Customs by a representative of 
the petroleum industry, are they consistent with the accounting meth- 
ods generally used by that industry. Therefore, Customs is not permit- 
ting higher-to-lower accounting for the described purposes in T.D. 
84-49. 


Comment: 


Customs should make it clear that T.D. 56487 (the predecessor of T.D. 
84-49) is not authoritative on the issue of producibility, particularly 
that of proportional deductions. 


Response: 


The June 28, 1994, document did not, and was not intended to, com- 
ment on the authoritativeness of T.D. 56487 on the issue of producibil- 
ity or the issue of proportional deductions (see 19 CFR 
22.6(g—1)(5)(1983) and T.D. 8449, paragraph (5)). No change was pro- 
posed in this regard. 
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Comment: 


C.S.D. 84-82 should not be revoked. Higher-to-lower accounting pro- 
cedures are consistent with the purposes of the drawback law and ade- 
quately protect the revenue and should continue to be allowed to be 
used for drawback. Drawback claimants under § 1313(b) are able to 
substitute any eligible merchandise of the same kind and quality as eli- 
gible imported merchandise received and put into production. This 
should continue. 


Response: 


This comment appears to be based on a misunderstanding of the pro- 
posal to revoke C.S.D. 84-82. The proposal would not (and could not) 
change the current statutory provision allowing a drawback claimant 
to substitute any eligible merchandise of the same kind and quality as 
the designated imported merchandise to use in manufacture or produc- 
tion of the exported articles. In this regard, Customs notes the amend- 
ment of § 1313(b) by the North American Free Trade Agreement 
(NAFTA) Implementation Act, Title VI, § 632 (Pub. L. 103-182; 107 
Stat. 2057, 2192-2193), specifically providing for the substitution of 
any other merchandise (whether imported or domestic) for the 
imported duty-paid merchandise designated for drawback under 
§ 1313(b). The same is true of substitution unused merchandise draw- 
back under § 1313(j)(2) (i.e., any merchandise (whether imported or 
domestic) may be substituted for the designated imported merchandise, 
provided that the lots of merchandise are commercially interchange- 
able and that the other requirements of the law are met). 

The revocation of C.S.D. 84-82 would apply to the identification by 
accounting procedures of merchandise or articles in situations where 
the law does not authorize substitution. For example, except in the case 
of petroleum derivatives under certain circumstances, the drawback 
law does not authorize the substitution of articles on which drawback is 
claimed under the manufacturing drawback law (§ 1313(a) or (b)) for 
other articles. That is, when manufactured articles qualifying for draw- 
back are commingled with nonqualifying articles after the former are 
manufactured by a drawback claimant, substitution under the law is 
not authorized. In such situations, identification of merchandise or 
articles for drawback purposes by accounting procedures must be reve- 
nue neutral or favorable to the Government and the accounting proce- 
dures should be consistent with the criteria for such accounting 
procedures described above. 


Comment: 


The drawback law does not require any method of identifying fung- 
ible duty-paid imported materials which may be commingled in storage 
with other foreign or domestic materials; rather, the law delegates 
authority to the Secretary of the Treasury to prescribe appropriate 
accounting methods by regulation. 
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Response: 


Section 1313(1) of the drawback law provides that the allowance of 
drawback shall be subject to compliance with such rules and regula- 
tions as the Secretary of the Treasury shall prescribe. Under this 
authority, the agency has already prescribed, inter alia, a regulation 
governing the use of accounting methods (see, 19 CFR 191.22(c)). As 
stated above, the final interpretative ruling articulates Customs posi- 
tion that in situations where the law does not specifically authorize sub- 
stitution, identification of merchandise or articles for drawback 
purposes by appropriate accounting procedures should be consistent 
with the criteria for such accounting procedures described above. 


Comment: 


The higher-to-lower accounting method promotes administrative 
efficiency because it allows Customs to verify drawback claims without 
inquiring as to the order of withdrawal from commingled inventory. 


Response: 


The drawback statute contains specific time limits (see, e.g., 
§§ 1313(i), (b), (c), Gj), (p)). Any verification by Customs of whether a 
drawback claimant has complied with the drawback law and the regula- 
tions issued thereunder must include verification that the statutory 
time-limits were met. 


Comment: 


If Customs decides to revoke C.S.D. 84-82 and proscribe the use of 
higher-to-lower accounting for drawback, Customs should specify a 
“cut-off” date for use of the higher-to-lower method. Customs should 
delay the effective date for this change in position because the drawback 
public may have relied on this ruling in establishing its inventory meth- 
ods for drawback. One commenter suggests an implementation period 
of 3 years. 


Response: 


Customs is delaying the effective date of the amendment of T.D. 84-49 
and the revocation of C.S.D. 84-82 for 90 days after the publication of 
this document, the maximum delay provided for in the Customs Regula- 
tions for a modification or revocation of a ruling (see 19 CFR 177.9). 
Customs notes that, in regard to manufacturing drawback, a drawback 
claimant which relied on C.S.D. 84-82 should be able to document such 
reliance in its drawback rate (i.e., in order to be paid manufacturing 
drawback, a claimant must have an approved drawback rate (see 19 
CFR 191.23 and the general drawback rate for § 1313(a) (T.D. 81-234), 
as well as the sample drawback proposal for § 1313(b) provided for in 19 
CFR 191.21(c), the latter of which contains specific sections in which 
the claimant is instructed to describe its inventory procedures)). In 
such instances (i.e., when a claimant is operating under‘a drawback rate 
which specifically provides for higher-to-lower accounting), drawback 
claimants may continue to use higher-to-lower accounting procedures, 
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as provided for in their drawback rates, until their rates are modified, 
and notice of the modification is sent to the rate holders. 


CONCLUSION 

For the reasons given in the June 28, 1994, Federal Register notice, 
and following careful consideration of the comments received and fur- 
ther review of the matter, Customs is taking the actions described in the 
June 28, 1994, Federal Register. That is: 

1. T.D. 84-49 is amended to permit the accounting for withdrawals 
from inventory of exports and drawback deliveries on a FIFO basis. The 
order of such withdrawals will continue to be: first exports, then draw- 
back deliveries, after which domestic shipments will be accounted for 
on a FIFO basis. 

2. C.S.D: 84-82 is revoked. 

This amendment of T.D. 84-49 and the revocation of C.S.D. 84-82 will 
be effective to drawback entries or claims properly filed with Customs 
on or after 90 days from the date of publication in the Federal Register. 
Drawback claimants operating under properly approved drawback 
rates under 19 CFR 191.23 may continue to claim drawback using high- 
er-to-lower accounting procedures, as provided for in C.S.D. 84-82, if 
the drawback rates under which they are operating specifically provide 
for the use of such procedures, until such rates are modified, and notice 
of such modification is sent to the rate holders. 

i MICHAEL H. LANE, 
Acting Commissioner of Customs. 


Approved: July 6, 1995 
JOHN P. SIMPSON, 
Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, August 11, 1995 (60 FR 40995)) 





19 CFR Parts 101 and 122 
(T. D. 95-62) 
ESTABLISHMENT OF NEW PORT: ROCKFORD, ILLINOIS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations pertain- 
ing to Customs field organization by establishing a new port of entry in 
the Customs District of Chicago, Illinois, North Central Region at 
Rockford, IHinois, and by deleting Greater Rockford Airport from the 
list of user fee airports. The new port of entry will include Greater Rock- 
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ford Airport, which is currently operated as a user fee airport. This 
change will assist the Customs Service in its continuing efforts to 
achieve more efficient use of its personnel, facilities, and resources, and 
to provide better service to carriers, importers, and the general public. 


EFFECTIVE DATE: September 13, 1995. 


FOR FURTHER INFORMATION CONTACT: Mr. Brad Lund, Office 
of Field Operations, 202-927-0192. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

In order to achieve more efficient use of its personnel, facilities, and 
resources, and in order to provide better service to carriers, importers, 
and the public in the North Central Region, Customs is amending its 
regulations to include Rockford, Illinois, as a port of entry. The new port . 
of entry will include Greater Rockford Airport, which is currently, but 
will no longer be, a user fee airport. Section 101.3, Customs Regulations 
(19 CFR 101.3) is amended to add Rockford, Illinois to the list of Cus- 
toms ports, and § 122.15, Customs Regulations (19 CFR 122.15) is 
amended by removing Greater Rockford Airport from the list of user fee 
airports. 

In a Notice of Proposed Rulemaking published in the Federal Regis- 
ter on October 5, 1994 (59 FR 50717), Customs proposed these regula- 
tory changes because it believes that there is sufficient justification for 
the establishment of a new port of entry at Rockford, Illinois. 


ANALYSIS OF COMMENTS 

In its Notice of Proposed Rulemaking, Customs invited the public to 
comment on the proposed establishment of Rockford as a new port. One 
comment was received. The commenter stated that importer costs were 
reduced and that the time for Customs clearance and delivery of goods 
was reduced from 3 or 4 days to 1 day once Rockford became a user fee 
airport. He predicted that once Rockford becomes a full port of entry, 
the perceived permanency of the operation would encourage more com- 
panies to clear their imports at Rockford, thereby reducing the work- 
load at other ports. He concluded that Rockford’s new port status would 
benefit both Rockford and the Customs Service. 


CONCLUSION 


Inasmuch as the only comment received from the public was a posi- 
tive one, the proposed amendments are adopted. 


DESCRIPTION OF Port LIMITS 


The geographical limits of the new port of Rockford, Illinois, which 
include Greater Rockford Airport, are as follows: 


Bounded to the north by the Illinois/Wisconsin border; bounded to 
the west by Illinois State Route 26; bounded to the south by Illinois 
State Route 72; and bounded to the east by Illinois State Route 23 
north to the Wisconsin/Illinois border. 
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REGULATORY FLEXIBILITY ACT AND EXECUTIVE ORDER 12866 


Customs routinely establishes, expands, and consolidates Customs 
ports of entry throughout the United States to accommodate the vol- 
ume of Customs-related activity in various parts of the country. Thus, 
although a Notice of Proposed Rulemaking was issued with notice for 
public comment, because this matter relates to agency management 
and organization it is not subject to the notice and public procedure 
requirements of 5 U.S.C. 553. Accordingly, this document is not subject 
to the provisions of the Regulatory Flexibility Act (5 U.S.C. 601 et seq.). 

Because this document relates to agency organization and manage- 
ment, it is not subject to Executive Order 12866. 


DRAFTING INFORMATION 


The principal author of this document was Janet L. Johnson, Regula- 


tions Branch. However, personnel from other offices participated in its 
development. 


LISTS OF SUBJECTS 


19 CFR Part 101 


Customs duties and inspection, Exports, Imports, Organization and 
functions (Government agencies). 


19 CFR Part 122 
Air carriers, Aircraft, Airports, Customs duties and inspection, 


Freight. 


AMENDMENTS TO THE REGULATIONS 
For the reasons set forth above, parts 101 and 122 of the Customs 
Regulations (19 CFR parts 101 and 122) are amended as set forth below. 
PART 101—GENERAL PROVISIONS 
1. The general authority citation for part 101 continues to read as 
follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 2, 66, 1202 (General Note 20, Har- 
monized Tariff Schedule of the United States (HTSUS)), 1623, 1624. 
§ 101.3 [Amended] 


2. Section 101.3(b) containing the list of Customs regions, districts 
and ports of entry is amended by adding “Rockford, Ill. (T.D. 95-62)” in 
the appropriate alphabetical order in the “Ports of Entry” column in 
the Chicago, Illinois district of the North Central Region. 


PART 122—AIR COMMERCE REGULATIONS 
1. The authority citation for Part 122 continues to read as follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 58b, 66, 1433, 1436, 1459, 1590, 
1594, 1623, 1624, 1644; 49 U.S.C. App. 1509. 


2. The list of user fee airports in § 122.15(b) is amended by removing 
the words “Rockford, Ill.” from the “Location” column and by remov- 





10 CUSTOMS BULLETIN AND DECISIONS, VOL. 29, NO. 34, AUGUST 23, 1995 


ing the words “Greater Rockford Airport” on the same line from the 
adjacent “Name” column. 


GEORGE J. WEISE, 
Commissioner of Customs. 


Approved: July 31, 1995. 
JOHN P. SIMPSON, 
Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, August 14, 1995 (60 FR 41804)] 





U.S. Customs Service 


General Notices 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, August 8, 1995. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


MODIFICATION OF CUSTOMS RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF A PARALLEL PORT ASSEMBLY 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of modification of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057)(1993), this notice advises inter- 
ested parties that Customs is modifying a ruling a ruling pertaining to 
the tariff classification of a parallel port assembly under the Harmo- 
nized Tariff Schedule of the United States (HTSUS). Notice of the pro- 
posed modification was published on July 5, in the CUSTOMS BULLETIN, 
Volume 29, Number 27. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after October 23, 1995. 


FOR FURTHER INFORMATION CONTACT: Robert Altneu, Office of 
Regulations and Rulings, Metals and Machinery Classification Branch, 
(202) 482-7030. 

SUPPLEMENTARY INFORMATION: 


BACKGROUND 
On July 5, 1995, Customs published a notice in the Customs BULLE- 
TIN, Volume 29, Number 27, proposing to modify New York Ruling Let- 


11 
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ter (NY) 806816, issued on March 2, 1995, concerning the tariff 
classification of a parallel port assembly under subheading 8544.41.00, 
HTSUS, as other insulated electrical conductors, whether or not fitted 
with connectors, for a voltage not exceeding 80 V. One comment, which 
agreed with the conclusion, was received in response to the notice. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by Section 623 of Title VI (Customs Modern- 
ization of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057)(1993), this notice advises inter- 
ested parties that Customs is modifying NY 806816 to reflect the proper 
classification of a parallel port assembly under subheading 8471.99.15, 
HTSUS, as control or adapter units for automatic data processing 
machines. HQ 957962 modifying NY 806816 is set forth in the Attach- 
ment to this document. 

Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) 
does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: August 7, 1995. 


MARVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE, 
Washington, DC, August 7, 1995. 


CLA-2 R:C:M 957962 RFA 
Category: Classification 


Tariff No.: 8471.99.15 
Mr. DENNIS R. MUELLER 


QUANTUM CONSULTING ASSOCIATES 
1375 Florida Avenue, Suite B 
Longmont, CO 80501 


Re: Parallel port assembly; automatic data processing (adp) units; control and adapter 
units; insulated electrical conductors, whether or not fitted with connectors; legal 


note 5(B) to chapter 84; headings 8473, 8544; HQs 954695, 952554; NY 806816, modi- 
fied. 


DEAR Mr. MUELLER: 

This is in regards to New York (NY) 806816 issued to you on March 2, 1995, on behalf of 
Datasonix Corporation, by the Area Director, New York Seaport, which classified a parallel 
port assembly under subheading 8544.41.00, Harmonized Tariff Schedule of the United 
States (HTSUS), as other insulated electrical conductors, whether or not fitted with con- 
nectors, for a voltage not exceeding 80 V. In a letter, dated May 4, 1995, you requested that 
we review that ruling along with the additional information submitted. Pursuant to sec- 
tion 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by section 623 of Title 
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VI (Customs Modernization) of the North American Free Trade Agreement Implementa- 
tion Act (Pub. L. 103-182, 107 Stat. 2057)(1993), notice of the proposed modification of NY 
806816 was published on July 5, 1995, in the CUSTOMS BULLETIN, Volume 29, Number 27. 


Facts: 


The subject merchandise is parallel port assembly (” PPA”), model number 000022-22, 
which consists of the following components; data cable with an attached parallel port 
25-pin connector; printed circuit board (“PCB”) that contains resistors, capacitors, inte- 
grated circuit (IC) chips, two connector ports for the attachment to an automatic data pro- 
cessing (ADP) printer and the Datasonix Pereos tape storage unit; and two plastic covers 
for the PCB assembly. The Pereos tape storage unit is a small, compact and lightweight 
(approximately 10 ounces) ADP storage unit which stores data on a miniature tape car- 
tridge with a capacity of 1.25 gigabytes. 

The PPA allows a user to connect the Pereos tape storage unit to a printer and the paral- 
lel port connection of a computer. In addition to forming the connection between the three 
automatic data processing (ADP) units (computer, printer, and tape storage), the PPA 
directs and helps control the electronic signals between the three units, allowing for the 
almost simultaneous operations of data retrieval and printing. 


Issue: 


Is the parallel port assembly classifiable as an insulated cable with connectors, or as an 
ADP unit under the HTSUS? 


Law and Analysis: 


Classification of merchandise under the HTSUS is in accordance with the General Rules 
of Interpretation (GRI’s). GRI 1 provides that classification shall be determined according 
to the terms of the headings and any relative section or chapter notes. 

In NY 806816, dated March 2, 1995, Customs determined that the PPA was classifiable 
under subheading 8544.41.00, HTSUS, which provides for other insulated electrical con- 
ductors, whether or not fitted with connectors, for a voltage not exceeding 80 V. 

You claim that the PPA is properly classifiable under heading 8473, HTSUS, as parts and 
accessories of ADP machines. to be classified as an ADP machine, merchandise must meet 
the criteria in Legal Note 5(B) to Chapter 84, HTSUS, which defines units of ADP 
machines as follows: 


Automatic data processing machines may be in the form of systems consisting of a 
variable number of separately-housed units. A unit is to be regarded as being a part of 
the complete system if meets all the following conditions. 

(a) itis connectable to the central processing unit either directly or through one 
of more other units. 

(b) it is specifically designed as part of such a system (it must, in particular, 
unless it is a power supply unit, be able to accept or deliver data in a form (code or 
signals) which can be used by the system). 

The PPA meets the definition of Legal Note 5(B) because it connects toa computer’s cen- 
tral processing unit (CPU), a printer and the Pereos tape storage unit, and it is able to 
accept or deliver data in a form which can be used by the system. See HQ 954695 (November 
18, 1993) and HQ 954695 (November 18, 1993) and HQ 952554 (January 4, 1993). 

The Harmonized Commodity Description and Coding System Explanatory Notes (EN) 
constitute the Customs Cooperation Council’s official interpretation of the HTSUS. While 
not legally binding, the ENs provide a commentary on the scope of each heading of the 
HTSUS andare generally indicative of the proper interpretation of these headings. See T.D. 
89-80, 54 FR 25127, 35128 (August 23, 1989). EN 84.71(1)(D), page 1299, describes sepa- 
rately presented ADP units as follows: 


This heading also covers separately presented constituent units of data processing 
systems. Constituent units are those defined in Parts (A) and (B) above as being parts 
of a complete system. 

Apart from central processing units and input and output units, examples of such 
units include: 

a * * * * * ae 


(4) Control and adapter units such as those to effect interconnection of 
the central processing unit to other digital data pal diepco machines, or to groups 
of input or output units which may comprise visual display units, remote termi- 
nals, etc. 
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We believe that the PPA acts asa control and adapter unit to effect interconnection of the 
computer’s CPU tothe printer and the data storage unit and is therefore, classifiable under 
subheading 8471.99.15, HTSUS, as control and adapter units for ADP machines. Because 
the PPA is classifiable as an ADP control unit under heading 8471, HTSUS, classified 
under heading 8473, HTSUS, as a part of an ADP unit is precluded. 


Holding: 
The parallel port assembly, model number 000022-22, is classifiable under subheading 
8471.99.15, HTSUS, which provides for: “[aJutomatic data processing machines and units 


thereof: [o]ther: [control or adapter units * * *.” The general, column one rate of duty is 
free. 


Effect on Other Rulings: 

NY 806816, dated March 2, 1995, is modified as to the classification of the PPA. In accor- 
dance with 19 U.S.C. 1625(c)(1), this ruling will become effective 60 days after publication 
in the Customs BULLETIN. Publication of rulings or decisions pursuant to 19 U.S.C. 
1625(c)(1) does not constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations [19 CFR 177.10(c)(1)]. 

MARVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 





MODIFICATION OF CUSTOMS RULING LETTERS RELATING 
TO TARIFF CLASSIFICATION OF PICNIC BASKETS AND 
CASES MADE OF PLAITING MATERIALS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification of tariff classification ruling letters. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057 (1993)), this notice advises inter- 
ested parties that Customs is modifying five ruling letters pertaining to 
the tariff classification of picnic baskets and cases made of plaiting 
materials. Notice of the proposed modification was published June 28, 
1995, in the CUSTOMS BULLETIN. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after October 23, 1995. 


FOR FURTHER INFORMATION CONTACT: Bill Conrad, Office 
of Regulations and Rulings, Textile Classification Branch 


(202-482-7014). 
SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On June 28, 1995, Customs published a notice in the CUSTOMS BULLE- 
TIN, Volume 29, Number 26, proposing to modify two Headquarters rul- 
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ing letters (HRL’s) and three New York ruling letters (NYRL’s) that 
classified picnic baskets or cases made of plaiting materials as articles of 
luggage under subheading 4602.10, Harmonized Tariff Schedule of the 
United States Annotated (HTSUSA): HRL 951181, March 30, 1993; 
HRL 954702, August 16, 1994; NYRL 866788, September 24, 1991; 
NYRL 894011, January 28, 1994; and NYRL 894451, February 18, 
1994. The notice indicated Customs intent to classsify the picnic bas- 
kets/cases as “other baskets” under 4602.10, HTSUSA. 

One comment was received. The commenter contended that picnic 
baskets/cases (hereafter referred to as baskets) should be classified as 
luggage under subheading 4602.10, HTSUSA, for the following rea- 
sons: (1) picnic baskets were classified in the Tariff Schedules of the 
United States (TSUS) with articles defined as “luggage” in Headnote 2, 
Schedule 7, Part 1, Subpart D; (2) luggage is a broad category of articles 
defined as containers used to carry things from place to place; (3) there 
is no requirement that luggage must be durable or flexible; and (4) Gen- 
eral Rule of Interpretation (GRI) 3(c) should be applied to classify the 
baskets in the subheading pertaining to luggage. 

We acknowledge that picnic baskets were classified in the so-called 
“luggage provision” in the TSUS, item 706 (Schedule 7, Part 1, Subpart 
D). We agree with the commenter’s assertion that picnic baskets should 
be classified in the HTSUS in the heading that is the successor to item 
706, TSUS. As articles used to carry and store the personal items used 
and consumed on a picnic, or similar event, picnic baskets are similar to 
the containers of heading 4202, HTSUSA. If they are made of the mate- 
rials that qualify articles for classification in that heading (leather, com- 
position leather, sheeting of plastic, textile materials, etc.), they are 
classifiable there. However, they are classifiable in heading 4202 not 
because they are considered luggage, but because they are containers 
that are similar to the other various containers listed in heading 4202, 
HTSUSA. (See Totes, Incorporated v. United States, Slip op. 94-154, 
September 30, 1994.) 

When a picnic basket is made of plaiting materials, the classification 
determination shifts from the realm of heading 4202, the container pro- 
vision, to the realm of heading 4602, which pertains to specific articles 
made of plaiting materials, including basketwork and wickerwork. In 
the realm of 4602 (Chapter 46, HTSUSA), the question is not whether 
picnic baskets are similar to the carrying and/or storing containers of 
heading 4202; it is whether picnic baskets are classifiable as baskets or 
as luggage. This is an entirely different question presented in an 
entirely different context. That a picnic basket (or bag or case) made of 
textile materials or plastic sheeting is classifiable as a container of head- 
ing 4202 does not mean that a picnic basket of plaiting materials should 
be classified as luggage within the realm of heading 4602, HTSUSA. 
Again, a picnic basket is not classifiable under heading 4202 as luggage; 
it is there classified as a container similar to the other containers of that 
heading. 
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The options under subheading 4602 are classification as “other bas- 
kets” (other than fishing baskets or creels) or as “luggage.” There is no 
definition of luggage in this heading, in Chapter 46, or in heading 4202. 
The TSUS definition of luggage (Headnote 2, Schedule 7, Part 1, Sub- 
part D) was a very broad definition, covering all articles classifiable in 
item 706, TSUS, except handbags and flatgoods. Whether all the 
articles listed in the TSUS definition would be considered “luggage” for 
purposes of subheading 4602.10, HTSUSA, is not at issue here (of 
course, many would not likely be made of plaiting materials). The only 
question is whether picnic baskets should be considered luggage. With- 
out an explicit definition or other language in the HTSUS to guide us, 
we are disinclined to interpret the term “luggage” so broadly as to 
include picnic baskets. We disagree with the commenter’s definition of 
luggage, which is essentially the same as that used in HRL 954702, since 
it encompases too wide a variety of containers. Thus, we conclude that, 
for purposes of classification within subheading 4602.10, HTSUSA, 
picnic baskets do not fall within the meaning of luggage and the term 
“other baskets” more specifically describes these articles. 

The commenter contends that there is no requirement that luggage 
must be durable or flexible. We disagree. Luggage must be capable of 
withstanding the rigors of travel. In fact, any article designed to carry 
other articles must have the durability and/or flexibility required to 
perform that function. These qualities will vary in degree depending on 
the article, what it is designed to carry, and the circumstances of its use. 
The picnic baskets at issue are durable enough to perform the function 
of picnic baskets and to withstand the comparatively limited demands 
of travel for such articles. They are not designed to withstand the same 
rigors of travel that luggage is expected to endure. Nonetheless, we have 
deleted from the rulings the language regarding durability and flexibil- 
ity. It is our view that a picnic basket of plaiting materials that is 
constructed to have greater durability or flexibility than the baskets at 
issue would still be classifiable as an “other basket” under subheading 
4602.10, HTSUSA. 

Regarding the commenter’s view that GRI 3(c) should be applied we 
disagree. This classification decision is properly made under GRI 1. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c). 
(1)), as amended by section 623 of Title VI (Customs Modernization) of 
the North American Free Trade Agreement Implementation Act (Pub. 
L. 103-182, 107 Stat. 2057 (1993)), this notice advises interested parties 
that Customs is modifying five ruling letters pertaining to the classifi- 
cation of picnic baskets made of plaiting materials. The following Head- 
quarters Rulings modifying these five rulings are attached as Exhibits 
A through E: 957995, modifying NYRL 866788 (September 24, 1991); 
957996, modifying NYRL 894451 (February 18, 1994); 957997, modify- 
ing HRL 954702 (August 16, 1994); 957998, modification HRL 951181 
(March 30, 1993); and 957999, modifying NYRL 894011 (January 28, 
1994). 
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Publications of rulings or decisions pursuant to section 625 does not 
constitute a change of practice or position as contemplated in section 
177.10(c)(1), Customs Regulations (19 FR 177.10(c)(1)). 

Dated: August 7, 1995. 


HUBBARD VOLENICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
[Attachments] 


TE 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE, 
Washington, DC, August 7, 1995. 


CLA-2 R:C:T 957995 BC 
Category: Classification 
Tariff No.: 4602.10.1200 


JULIA E. HARTENFELS 
WILLIAM B. SKINNER, INC 
HEMISPHERE CENTER 
Route 1 and 9 South 
Newark, NJ 07114 


Re: Reconsideration of NYRL 866788; classification of a picnic basket made of plaiting 


materials; other baskets; luggage. 


DEAR Ms. HARTENFELS: 

Recently, Customs has had occasion to review the matter of classification of picnic bas- 
kets and cases made of plaiting materials. We have determined that baskets and cases of the 
class or kind principally used as picnic baskets are classifiable as “other baskets,” rather 
than as “luggage,” under subheading 4602.10, HTSUSA. Consequently, we hereinbelow 
modify New York Ruling Letter (NYRL) 866788, issued to you on September 24, 1991 
Facts: 


On September 24, 1991, Customs issued NYRL 866788, classifying a picnic basket in 
subheading 4602.10.2200, Harmonized Tariff Schedule of the United States Annotated 
(HTSUSA), which provides for luggage of vegetable plaiting materials, of willow. The rul- 
ing described the basket as follows: “The submitted sample, item #W098, is a picnic basket 
constructed of 100% willow with a removable textile man-made lining for easy cleaning.” 
The basket was oval in shape, had a handle that extended over the top center of the basket, 
and had lift-up flaps on either side 
Issue: 


Whether the picnic basket at issue is classifiable as “other baskets” or as “luggage” 
under subheading 4602.10, HTSUSA? 


Law and Analysis: 


For purposes of this discussion, we note that heading 4602, which provides for basket- 
work, wickerwork, and other articles made directly to shape from plaiting materials, is 
divided into two major parts: (I) of vegetable materials (4602.10) and (II) other (4602.90). 
The relevant first part (4602.10) is divided into four subparts: (1) fishing baskets and creels 
(4602.10.05); (2) other baskets and bags, whether or not lined (4602.10.07-4602.10.18); 
3) luggage, handbags and flatgoods (4602.10.21-4602.10.29); and (4) other (4602.10.35- 
4602.10.80). 

The rationale for classifying picnic baskets as luggage under subheading 4602.10, 
HTSUSA, was explained in Headquarters Ruling Letter (HRL) 954702, issued on August 
16, 1994. That ruling correctly pointed out that the structure of heading 4602, HTSUSA, 
requires that baskets be classified separately from luggage, handbags, and flatgoods. How- 
ever, in concluding that the picnic case there at issue was correctly classified as luggage (of 
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plaiting materials), the following was stated: “By specifically listing luggage, handbags and 
the like separately from baskets, Congress demonstrated its intent to have articles used for 
the conveyance of items (which the picnic ‘basket’ clearly is) classified apart from mere 
household containers constructed of plaiting materials.” This statement implies that, for 
purposes of classification in heading 4602, HTSUSA, luggage is defined as articles used for 
the conveyance of items, and baskets are defined as household containers constructed of 
plaiting materials. We now believe that this definition of “luggage” is too broad, encompas- 
sing many articles that are not luggage, and this definition of “baskets” is too narrow, 
appearing to limit baskets to household containers that do not convey items. The result isa 
blurring of the heading’s structural separation of baskets from luggage 

The definitions put forward in HRL 954702 permitted classification of the picnic basket/ 
case as luggage: A picnic basket or case, being used outside the home, is not a household 
article, so it could not be classified as a basket; also, since a picnic basket/case is an article 
that conveys items, it fit the broad definition of luggage. Yet, a close examination of the bas- 
ket/case there at issue (as well as the picnic basket at issue In NYRL 866788 and picnic 
baskets/cases generally) reveals that its nature and character are more like those of bas- 
kets than of luggage. It is designed and used for carrying food, beverages, and utensils to 
picnics and picnic-like events (such as a day at the beach or outdoor concert) . It is called a 
picnic basket. It is marketed as a picnic basket. In short, everything about this picnic bas- 
ket/case, as well as picnic baskets generally, including the basket at Issue in NYRL 866788, 
suggests “basket.” 

In Royal Cathay Trading Co. v. United States, 45 Cust. Ct. 99, C.D. 2206 (1960), a case 
where the United States Customs Court rejected Customs classification of suitcases and 
valises made of plaiting materials as baskets under the Tariff Schedules of the United 
States (TSUS), the court based its decision on the character of the articles there at issue 
The court reasoned that while the suitcases and valises fit the broad definition of “baskets” 
put forward in United States v. Byrnes & Co., 11 Ct. Cust. Appls. 68, T.D. 38728, the obvious 
character of these articles precluded their classification as such. The court looked to the 
nature and use of the articles to determine their character, and concluded that their char- 
acter was not that of baskets, but was instead that of suitcases and valises 

Applying the rationale of the Royal Cathay opinion to tho instant case, and to the matter 
of picnic baskets and cases generally, we believe that the character of these articles is more 
like that of baskets and less like that of luggage. Their nature and use establish their char- 
acter as picnic baskets, rather than as luggage. (See H.J. Stotter. Inc. v. United States, Court 
No. 92-03-00142. Slip op. 94-121, July 27, 3904 (CIT), 28 Cust. Bull., No. 33, p. 48, 52, 
quoting from United States v. Quon Quon Co., 46 CCPA 70, 73, C.A.D.; 699 (1959) for tne 
proposition trial evidence of use is often highly probative of an article’s identify for tariff 
purposes.) 

It is necessary then to set forth an interpretation of heading 4602, HTSUSA, that better 
distinguishes between baskets and luggage. Thus, we conclude that the “other baskets” 
subheadings under subheading 4602.10, HTSUSA, provide for all baskets, other than fish- 
ing baskets and creels, whether or not they are household articles and whether or not they 
areused tocarry other articles. The “luggage, handbags, and flatgoods” subheadings under 
subheading 4602.10, HTSUSA, are limited to coverage of the named articles (subject to the 
ejusdem generis rule of statutory construction). We decline to broadly define luggage for 
purposes of heading 4602, HTSUSA, as containers used tocarry other articles from place to 
place. Todo so is to improperly encompass a wide variety of containers that do not resemble 
luggage. 

Based on the foregoing, we conclude that the picnic basket at issue in NYRL 866788 is 
classifiable as an other basket of vegetable plaiting materials, rather than as luggage. The 
precise subheading applicable to the basket depends on its material composition As stated 
in the “Facts” section, the picnic basket here is made of 100% willow. 


Holding: 


The picnic basket at issue, classified in NYRL 866788 as luggage of vegetable plaiting 
materials, is instead classifiable in subheading 4602.10.1200, HTSUSA, as an other basket 
of vegetable plaiting materials, of willow. The applicable duty rate is 5.8% ad valorem. 

Accordingly, NYRL 866788 is hereby modified. 


HUBBARD VOLENICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, August 7, 1995. 


CLA-2 R:C:T 957996 BC 
Category: Classification 


Tariff No.: 4602.10.1800 
NANTUCKET DISTRIBUTING 


261 White’s Path 
South Yarmouth, MA 02664 


Re: Reconsideration of NYRL 894451; classification of a picnic basket made of plaiting 
materials; other baskets; luggage. 


DEAR MS. NEARY: 


Recently, Customs has had occasion to review the matter of classification of picnic bas- 
kets and cases made of plaiting materials. We have determined that baskets and cases of the 
class or kind principally used as picnic baskets are classifiable as “other baskets,” rather 
than as “luggage,” under subheading 4602.10, HTSUSA. Consequently, we hereinbelow 
modify New York Ruling Letter (NYRL) 894451, issued to you on February 18, 1994. 
Facts: 


On February 18, 1994, Customs issued NYRL 894451, classifying a picnic basket in sub- 
heading 4602.10.2940, Harmonized Tariff Schedule of the United States Annotated 
(HTSUSA), which provides for luggage of vegetable plaiting materials, other, other. The 
ruling described the basket as follows: “The item submitted is a picnic basket which is 
unlined, has double wood handles and a plywood hinged lid. The body is wholly woven of 
chipwood strips each having an approximate thickness of 5.5 mm. Theitem * * * measures 
approximately 12% inches in width by 8% inches in depth.” 


Issue 


Whether the picnic basket at issue is classifiable as “other baskets” or as “luggage” 
under subheading 4602.10, HTSUSA? 


Law and Analysis: 


For purposes of this discussion, we note that heading 4602, which provides for basket- 
work, wickerwork, and other articles made directly to shape from plaiting materials, is 
divided into two major parts: (I) of vegetable materials (4602.10) and (II) other (4602.90). 
The relevant first part (4602.10) is divided into four subparts: (1) fishing baskets and creels 
(4602.10.05); (2) other baskets and bags, whether or not lined (4602.10.07-4602.10.18); 
(3) luggage, handbags and flatgoods (4602.10.21-4602.10.29); and (4) other (4602.10.35- 
4602.10.80). 

The rationale for classifying picnic baskets as luggage under subheading 4602.10, 
HTSUSA, was explained in Headquarters Ruling letter (HRL) 954702, issued on August 
16, 1994. That ruling correctly pointed out that the structure of heading 4602, HTSUSA, 
requires that baskets be classified separately from luggage, handbags, and flatgoods. How- 
ever, in concluding that the picnic case there at issue was correctly classified as luggage (of 
plaiting materials), the following was stated: “By specifically listing luggage, handbags and 
the like separately from baskets, Congress demonstrated its intent to have articles used for 
the conveyance of items (which the picnic ‘basket’ clearly is) classified apart from mere 
household containers constructed of plaiting materials.” This statement implies that, for 
purposes of classification in heading 4602, HTSUSA, luggage is defined as articles used for 
the conveyance of items, and baskets are defined as household containers constructed of 
plaiting materials. We now believe that this definition of “luggage” is too broad, encompas- 
sing many articles that are not luggage, and this definition of “baskets” is too narrow, 
appearing to limit baskets to household containers that do not convey items. The result isa 
blurring of the heading’s structural separation of baskets from luggage 

The definitions put forward in HRL 954702 permitted classification of the picnic basket/ 
case as luggage: A picnic basket or case, being used outside the home, is not a household 
article, so it could not be classified as a basket; also, since a picnic basket/case is an article 
that conveys items, it fit the broad definition of luggage. Yet, a close examination of the bas- 
ket/case there at issue (as well as the picnic basket at issue in NYRL 894451 and picnic bas- 
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kets/cases generally) reveals that its nature and character are more like those of baskets 
than of luggage. It is designed and used for carrying food, beverages, and utensils to picnics 
and picnic-like events (such as a day at the beach or outdoor concert) . (Some baskets/cases 
of the general kind at issue contain lining and/or compartments or internal fittings to hold 
plastic dinnerware.) It is called a picnic basket. It is marketed as a picnic basket. In short, 
everything about this picnic basket/case, as well as picnic baskets generally, including that 
classified in NYRL 894451, suggests “basket.” 

In Royal Cathay Trading Co. v. United States, 45 Cust. Ct. 99 C.D. 2206 (1960), a case 
where the United States Customs Court rejected Customs classification of suitcases and 
valises made of plaiting materials as baskets under the Tariff Schedules of the United 
States (TSUS), the court based its decision on the character of the articles there at issue 
The court reasoned that while the suitcases and valises fit the broad definition of “baskets” 
put forward in United States v. Byrnes & Co., 11 Ct. Cust. Appls. 68, T.D. 38728, the obvious 
character of these articles precluded their classification as such. The court looked to the 
nature and use of the articles to determine their character, and concluded that their char- 
acter was no that of baskets, but was instead that of suitcases and valises. 

Applying the rationale of the Royal Cathay opinion to the instant case, and to the matter 
of picnic baskets and cases generally, we believe that the character of these articles is more 
like that of baskets and less like that of luggage. The nature and use establish their charac- 
ter as picnic baskets, rather than as luggage. (See H. J. Stotter. Inc. v. United States, Court 
No. 92-03-00142, Slip op. 94-121, July 27, 1994 (CIT), 28 Cust. Ruling No. 33, p. 48, 52, 
quoting from United States v. Quon Quon Co., 46 CCPA 70, 73, C.A.D 699 (1959), for the 
proposition that evidence of use is often highly probative of an article’s identity for tariff 
purposes. ) 

It is necessary then to set forth an interpretation of heading 4602, HTSUSA, that better 
distinguishes between baskets and luggage. 

Thus, we conclude that the “other baskets” subheadings under subheading 4602.10, 
HTSUSA, provide for all baskets, other than fishing baskets and creels, whether or not 
they are household articles and whether or not they are used to carry other articles. The 
“luggage, handbags, and flatgoods” subheadings under subheading 4602.10, HTSUSA, are 
limited to coverage of the named articles (subject to the ejusdem generis rule of statutory 
construction). We decline to broadly define luggage for purposes of heading 4602, 
HTSUSA, as simply containers used to carry other articles from place to place. To dosois to 
improperly encompass a wide variety of containers that do not resemble luggage. 

Based on the foregoing, we conclude that the picnic basket at issue in NYRL 894451 is 
classifiable as an other basket of vegetable plaiting materials, rather than as luggage. The 
precise subheading applicable to the basket depends on its material composition. As stated 
in the “FACTS” section, the picnic basket here is made of woven strips of chipwood. 
Holding: 

The picnic basket at issue, classified in NYRL 894451 as luggage of vegetable plaiting 
materials, is instead classifiable in subheading 4602.10.1800, HTSUSA, as an other basket 
of vegetable plaiting materials, other, other. The applicable duty rate is 4.5% ad valorem. 

Accordingly, NYRL 894451 is hereby modified. 

HUBBARD VOLENICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, August 7, 1995. 


CLA-2 R.:C:T 957997 BC 
Category Classification 


Tariff No.: 4602.10.1600 
KEN MELLONI 


JENIGERE 
PO. Box 1256 
Linwood. PA 19061 


Re: Reconsideration of HRL 954702; classification of a picnic basket made of plaiting 
materials; baskets; luggage. 


DEAR MR. MELLONI: 


Recently, Customs has had occasion to review the matter of classification of picnic bas- 
kets and cases made of plaiting materials: We have determined that baskets and cases of the 
class or kind principally used as picnic baskets are classifiable as “other baskets,” rather 
than as “luggage,” under subheading 4602.10, HTSUSA. Consequently, we hereinbelow 
modify Headquarters Ruling Letter (HRL) 954702, issued to you on August 16, 1994, on 
behalf of Jenigere. 


Facts 


On August 16, 1994, Customs issued HRL 954702, which classified a rattan picnic basket 
in subheading 4602.10.2500, which provides for luggage of vegetable plaiting materials, of 
rattan. The ruling affirmed District Ruling (DD) 887262, issued by the District Director of 
Customs, Providence, Rhode Island, on June 23, 1993. The Headquarters ruling described 
the picnic basket as follows: “The merchandise at issue consists of an unlined rattan picnic 
basket with two dividers, model #W-00158-0 It measures approximately 21” x 12” x 


11.5” BH x 6” HH and hasasingle rattan handle. The slotted lid is designed to fit over the 
handle.” 


Issue: 


Whether the picnic basket at issue is classifiable as “other baskets” or as “luggage” 
under subheading 4602.10, HTSUSA? 


Law and Analysis: 


For purposes of this discussion, we note that heading 4602, which provides for basket- 
work, wickerwork, and other articles made directly to shape from plaiting materials, is 
divided into two major parts: (I) of vegetable materials (4602.10) and (II) other (4602.90). 
The relevant first part (4602.10) is divided into four subparts: (1) fishing baskets and creels 
(4602.10.05); (2) other baskets and bags, whether or not lined (4602.10.07-4602.10.18); 
(3) luggage, handbags and flatgoods (4602.10.21-4602.10.29); and (4) other (4602.10.35- 
4602.10.80). 

In HRL 954702, we correctly pointed out that the structure of heading 4602, HTSUSA, 
requires that baskets be classified separately from luggage, handbags, and flatgoods. How- 
ever, in concluding that the picnic basket at issue was correctly classified as luggage (of 
plaiting materials) in DD 887262, we stated the following: “By specifically listing luggage, 
handbags and the like separately from baskets, Congress demonstrated its intent to have 
articles used for the conveyance of items (which the picnic ‘basket’ clearly is) classified 
apart from mere household containers constructed of plaiting materials.” This statement 
implies that, for purposes of classification in heading 4602, HTSUSA, luggage is defined as 
articles used for the conveyance of items, and baskets are defined as household containers 
constructed of plaiting materials. We now believe that this definition of “luggage” is too 
broad, encompassing many articles that are not luggage, and this definition of “baskets” is 
too narrow, appearing to limit baskets to household containers that do not convey items. 
The result is a blurring of the heading’s separation of baskets from luggage. 

The definitions put forward in HRL 954702 permitted classification of the picnic basket 
as luggage: A picnic basket or case, being used outside the home, is not a household article, 
so it could not be classified as a basket; also, since a picnic basket/case is an article that 
conveys items, it fit the broad definition of luggage. Yet. a close examination of the picnic 
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basket at issue in NYRL 954702 (as well as picnic baskets/cases generally) reveals that its 
nature and character are more like those of baskets than of luggage. It is made of materials 
characteristic of picnic and other baskets. It is designed and used for carrying food, bever- 
ages, and utensils to picnics and picnic-like events (such as a day at the beach or outdoor 
concert). (Some baskets/cases of the general kind at issue contain lining and/or interior 
compartments or fittings for holding plastic dinnerware.) It is called a picnic basket. It is 
a as a picnic basket. In short, everything about this picnic basket suggests 
“basket.” 

In Royal Cathay Trading Co. v. United States, 45 Cust. Ct. 99, C.D. 2206 (1960), a case 
where the United States Customs Court rejected Customs classification of suitcases and 
valises made of plaiting materials as baskets under the Tariff Schedules of the United 
States (TSUS), the court based its decision on the character of the articles there at issue. 
The court reasoned that while the suitcases and valises fit the broad definition of “baskets” 
put forward in United States v. Byrnes & Co., 11 Ct. Cust. Appls. 68, T.D. 38728, the obvious 
character of these articles precluded their classification as such. The court looked to the 
nature and use of the articles to determine their character, and concluded that their char- 
acter was not that of baskets, but was instead that of suitcases and valises. 

Applying the rationale of the Royal Cathay opinion to the instant case, and to the matter 
of picnic baskets and cases generally, we believe that the character of these articles is more 
like that of baskets and less like that of luggage their nature and use establish their charac- 
ter as picnic baskets, rather than as luggage. (See H.J. Stotter, Inc. v. United States, Court 
No. 92-03-00142, Slip op. 94-121, July 27, 1994 (CIT), 28 Cust. Bull No. 33, p. 48, 52, quot- 
ing from United States v. Quon Quon Co., 46 CCPA 70, 73, C.A.D. 699 (1959), for the propo- 
sition that evidence of use is often highly probative of an article’s identity for tariff 
purposes. ) 

It is necessary then to set forth an interpretation of heading 4602, HTSUSA, that better 
distinguishes between baskets and luggage. Thus, we conclude that the “other baskets” 
subheadings of subheading 4602.10, HTSUSA, provide for all baskets, other than fishing 
baskets and creels, whether or not they are household articles and whether or not they are 
used to carry other articles. The “luggage, handbags, and flatgoods” subheading is limited 
to coverage of the named articles (subject to the ejusdem generis rule of statutory construc- 
tion). We decline to broadly define luggage for purposes of heading 4602, HTSUSA, as con- 
tainers used to carry other articles from place to place. To do so is to improperly encompass 
a wide variety of containers that do not resemble luggage. 

Based on the foregoing, we conclude that the picnic basket at issue is classifiable as an 
“other basket” of vegetable plaiting materials. The precise subheading applicable to the 
basket depends on its material composition. As stated in the “FACTS” section, the picnic 
basket is made of rattan. 


Holding: 

The rattan picnic basket at issue, classified in HRL 954702 in subheading 4602. 10.2500, 
HTSUSA, as luggage of vegetable plaiting materials, is instead classifiable in subheading 
4602.10.1600, HTSUSA, as an other basket of vegetable plaiting materials, ofrattan, other. 
The applicable duty rate is 7% ad valorem. 

Accordingly, HRL 954702 is hereby modified, and District Ruling 887262 is hereby 
superceded. 

HUBBARD VOLENICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 





U.S. CUSTOMS SERVICE 


[ATTACHMENT D] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, August 7, 1995. 


CLA-2 R:C:T 957998 BC 
Category: Classification 


Tariff No.: 4602.10.0900 
WILLIAM ASTA 


HIMARK ENTERPRISES 
155 Commerce Drive 
Nauppauge, NY 11787 


Re: Reconsideration of HRL 951181; classification of picnic cases made of plaiting materi- 
als; picnic baskets; picnic sets; GRI 3(b). 


DEAR Mk. ASTA: 

Recently, Customs has had occasion to review the matter of classification of picnic bas- 
kets and cases made of plaiting materials. We have determined that baskets/cases of the 
class or kind principally used as “picnic baskets” are classifiable as “other baskets,” rather 
than as “luggage,” under subheading 4602.10, HTSUSA. Consequently, we hereinbelow 
modify Headquarters Ruling Letter (HRL) 951181, issued on March 30, 1993, as adecision 
on a protest filed by you on behalf of Himark Enterprises. 


Facts: 


On March 30, 1993, we issued HRL 951181, a protest decision pertaining to two picnic 
sets, identified as style numbers 17-6125 and 17-6126, consisting of picnic cases made of 
plaiting materials and plastic dinnerware. The picnic sets were classified as sets under 
General Rule of Interpretation (GRI) 3(b), with the picnic cases imparting essential char- 
acter to the sets. Thus, the picnic sets were classified according to the tariff provision appli- 
cable to the cases. 

Inclassifying the cases, the ruling noted that one of the cases was examined at the time of 
liquidation. The ruling described it as follows: “[It was] cube shaped and had a hinged lid 
with a handle system which served to secure the top and permit the basket to be carried.” 
The ruling also noted that the cases consisted of more than 60% by weight of bamboo and 
less than 40% by weight of fern. In addition, at liquidation, for purposes of determining the 
composition of the cases for subheading level classification under GRI 3(b) (through 
GRI 6), Customs determined that the bamboo component of the plaiting materials 
imparted essential character to the cases. The ruling classified the cases, and thus the pic- 
nic sets, in subheading 4602.10.2100, HTSUSA, as luggage of vegetable plaiting materials, 
of bamboo. 


Issue: 


Whether the picnic cases at issue are classifiable as “other baskets” or as “luggage” 
under subheading 4602.10, HTSUSA? 


Law and Analysis: 


For purposes of this discussion, we note that heading 4602, which provides for basket- 
work, wickerwork, and other articles made directly to shape from plaiting materials, is 
divided into two major parts: (I) of vegetable materials (4602.10) and (II) other (4602.90). 
The relevant first part (4602.10) is divided into four subparts: (1) fishing baskets and creels 
(4602.10.05); (2) other baskets and bags, whether or not lined (4602.10.07-4602.10.18); 
(3) luggage, handbags and flatgoods (4602.10.21-4602.10.29); and (4) other (4602.10.35- 
4602.10.80). 

In HRL 951181, in concluding that the picnic cases were correctly classified as luggage 
(of plaiting materials), we stated the following: “By specifically listing luggage, handbags 
and the like separately from baskets, Congress demonstrated its intent to have articles 
used for the conveyance of items (which the picnic ‘basket’ clearly is) classified apart from 
mere household containers constructed of plaiting materials.” This statement implies 
that, for purposes of classification in heading 4602, HTSUSA, luggage is defined as articles 
used for the conveyance of items, and baskets are defined as household containers 
constructed of plaiting materials. We now believe that this definition of “luggage” is too 
broad, encompassing many articles that are not luggage, and this definition of “baskets is 
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too narrow, appearing to limit baskets to household containers that do not convey items. 
The result is a blurring of the heading’s structural separation of baskets from luggage. 

The definitions put forward in HRL 951181 permitted classification of the picnic cases as 
luggage: Picnic cases, being used outside the home, are not household articles, so they 
could not be classified as baskets; also, since the cases are articles that convey items, they 
meet the broad definition of luggage. Yet, a close examination of the cases at issue reveals 
that their nature and character are more like those of picnic baskets than of luggage. They 
are made of materials characteristic of picnic and other baskets. They are designed and 
used for carrying food, beverages, and utensils to picnics and picnic-like events (such as a 
day at the beach or outdoor concert). They are called picnic baskets. They are marketed as 
picnic baskets. The linings and plastic dinnerware further distinguish these containers as 
picnic baskets. (Some picnic cases of the general kind at issue exhibit compartments or 
internal fixtures for securing the dinnerware.) In short, everything about these picnic 
cases suggests “baskets.” 

In Royal Cathay Trading Co. v. United States, 45 Cust. Ct. 99, C.D, 2206 (1960), a case 
where the United States Customs Court rejected Customs classification of suitcases and 
valises made of plaiting materials as baskets under the Tariff Schedules of the United 
States (TSUS) , the court based its decision on the character of the articles there at issue. 
The court reasoned that while the suitcases and valises fit the broad definition of “basket” 
put forward in United States v. Byrnes & Co., 11 Ct. Cust. Appls. 68, T.D. 3~ 72~, the 
obvious character of these articles precluded their classification as such. (The court also 
stated that the Byrnes definition of “baskets” was not intended to apply in all cases.) The 
court looked to the nature and use of the articles to determine their character, and con- 
cluded that their character was not that of baskets, but was instead that of suitcases and 
valises. 

Applying the rationale of the Royal Cathay opinion to the instant case, and tothe matter 
of picnic baskets and cases generally (of plaiting materials), we believe that the character of 
these articles is more like that of baskets and less like that of luggage. Their nature and use 
establish their character as picnic baskets, rather than as luggage. (See H.J. Stotter, Inc. v. 
United States, Court No 92-03-00142, Slip op. 94-121, July 27, 1994 (CIT), 28 Cust. Bull., 
No. 38, p. 48, 52, quoting from United States v. Quon Quon Co., 46 CCPA 70, 73, C.A.D. 699 
(1959), for the proposition that evidence of use is often highly probative of an article’s iden- 
tity for tariff purposes.) 

It is necessary then to set forth an interpretation of heading 4602, HTSUSA, that better 
distinguishes between baskets and luggage. Thus, we conclude that the “other baskets” 
subheadings of subheading 4602.10, HTSUSA, provide for all baskets, other than fishing 
baskets and creels, whether or not they are household articles and whether or not they are 
used to carry other articles. The “luggage, handbags, and flatgoods” subheading is limited 
to coverage of the named articles (subject to the ejusdem generis rule of statutory construc- 
tion). We decline to broadly define luggage for purposes of heading 4602, HTSUSA, as con- 
tainers used to carry other articles from place to place. To do so is to improperly encompass 
a wide variety of containers that do not resemble luggage. 

Based on the foregoing, we conclude that the picnic cases at issue are classifiable as other 
baskets of plaiting materials. As stated in the “FACTS” section, HRL 951181 concluded 
that the cases at issue consisted of more than 60% by weight of bamboo. In addition, the 
Customs had concluded that the bamboo material imparted essential character to the bas- 
kets (for purposes of subheading level classification). In view of the comparatively high per- 
centage of bamboo present in the cases (more than 60% compared to less than 40% fern, we 
will not disturb the latter conclusion. Therefore, the cases at issue should be classified as if 
consisting of bamboo. 


Holding: 


The picnic sets at issue are classifiable as sets under GRI 3(b), according to the tariff pro- 
vision applicable to the cases The picnic cases, classified as luggage of vegetable plaiting 
materials in HRL 951181, are classifiable as other baskets of vegetable plaiting materials, 
of bamboo, in subheading 4602.10.0900, HTSUSA. The applicable duty rate is 10% ad valo- 
rem. Accordingly, HRL 951181 is hereby modified. 

HUBBARD VOLENICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 





U.S. CUSTOMS SERVICE 


[ATTACHMENT E] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, August 7, 1995. 


CLA-2 R:C:T 957999 BC 
Category: Classification 


Tariff No.: 4602.10.1600 
CONTINENTAL SHELF Co 


631 Lupine Valley Rd. 
Aptos, CA 95003 


Re: Reconsideration of NYRL 894011; classification of a picnic basket made of plaiting 
materials; other baskets; luggage. 


DEAR MR. VoRIs: 

Recently, Customs has bad occasion to review the matter of classification of picnic bas- 
kets and cases made of plaiting materials. We have determined that baskets and cases of the 
class or kind principally used as picnic baskets are classifiable as “other baskets,” rather 
than as “luggage,” under subheading 4602.10, HTSUSA. Consequently, we hereinbelow 
modify New York Ruling Letter (NYRL) 894011, issued to you on January 28, 1994. 


Facts: 


On January 28, 1994, Customs issued NYRL 894011, classifying picnic baskets in sub- 
heading 4602.10.2500, Harmonized Tariff Schedule of the United States Annotated 
(HTSUSA), which provides for luggage of vegetable plaiting materials, of rattan or of palm 
leaf. The ruling described the baskets as having hinged lids, an over-the-top handle style, 
and a clasp closure mechanism. 


Issue: 
Whether the picnic baskets at issue are classifiable as “other baskets” or as “luggage” 


under subheading 4602.10, HTSUSA? 
Law and Analysis: 


For purposes of this discussion, we note that heading 4602, which provides for basket- 
work, wickerwork, and other articles made directly to shape from plaiting materials, is 
divided into two major parts: (I) of vegetable materials (4602.10) and (11) other (4602.90). 
Therelevant first part (4602.10) is divided into four subparts: (1) fishing baskets and creels 
(4602.10.05); (2) other baskets and bags, whether or not lined (4602.10.07-4602.10.18); 
(3). luggage, handbags and flatgoods (4602.10.21-4602.10.29); and (4) other (4602.10.35- 
4602.10.80). 

The rationale for classifying picnic baskets as luggage under subheading 4602.10, 
HTSUSA, was explained in Headquarters Ruling Letter (HRL) 954702, issued on August 
16, 1994. That ruling correctly pointed out that the structure of heading 4602, HTSUSA, 
requires that baskets be classified separately from luggage, handbags, and flatgoods. How- 
ever, in concluding that the picnic basket there at issue was correctly classified as luggage 
(of plaiting materials), the following was stated: “by specifically listing luggage, handbags 
and the like separately from baskets, Congress demonstrated its intent to have articles 
used for the conveyance of items (which the picnic ‘basket’ clearly is) classified apart from 
mere household containers constructed of plaiting materials.” This statement implies 
that, for purposes of classification in heading 4602, HTSUSA, luggage is defined as articles 
used for the conveyance of items, and baskets are defined as household containers 
constructed of plaiting materials. We now believe that this definition of “luggage” is too 
broad, encompassing many articles that are not luggage, and this definition of “baskets” is 
too narrow, appearing to limit baskets to household containers that do not convey items. 
The result is a blurring of the heading’s structural separation of baskets from luggage 

The definitions put forward in HRL 954702 permitted classification of the picnic basket/ 
case as luggage: A picnic basket/case, being used outside the home, is not a household 
article, so it could not be classified as a basket; also, since a picnic basket/case is an article 
that conveys items, it fit the broad definition of luggage. Yet, a close examination of the pic- 
nic basket/case there at issue (as well as the picnic baskets at issue in NYRL 894011 and 
such baskets/cases generally) reveals that its nature and character are more like those of 
baskets than of luggage. It is made of materials characteristic of picnic and other baskets. It 
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is designed and used for carrying food, beverages, and utensils to picnics and picnic-like 
events (such as a day at the beach or outdoor concert). It is called a picnic basket. It is mar- 
keted as a picnic basket. In short, everything about this picnic basket/case, as well as picnic 
baskets generally, including those at issue in NYRL 894011, suggests “basket.” 

In Royal Cathay Trading Co. v. United States, 45 Cust. Ct. 99, C.D. 2206 (1960), a case 
where the United States Customs Court rejected Customs classification of suitcases and 
valises made of plaiting materials as baskets under the Tariff Schedules of the United 
States (TSUS), the court based its decision on the character of the articles there at issue. 
The court reasoned that while the suitcases and valises fit the broad definition of “baskets” 
put forward in United States v. Byrnes & Co., 11 Ct. Cust. Appls. E8, T.D. 38728; the 
obvious character of these articles precluded their classification as such. The court looked 
to the nature and use of the articles to determine their character and concluded that their 
character was not that of baskets, but was instead that of suitcases and valises. 

Applying the rationale of the Royal Cathay opinion to the instant case, and to the matter 
of picnic baskets and cases generally, we believe that the character of these articles is more 
like that of baskets and less like that of luggage. Their nature and use establIsh their char- 
acter as picnic baskets, rather than as luggage. (See H.J. Stotter, Inc. v. United States, Court 
No. 92-03-00142, Slip op. 94-121, July 27, 1994 (CIT), 28 Cust. Bull., No. 33, p. 48, 52, 
quoting from United States v. Quon Quon Co., 46 CCPA 70, 73, C.A.D. 699 (1959), for the 
proposition that evidence of use is often highly probative of an article’s identity for tariff 
purposes.) 

It is necessary then to set forth an interpretation of heading 4602, HTSUSA, that better 
distinguishes between baskets and luggage. Thus, we conclude that the “other baskets” 
subheadings of 4602.10, HTSUSA, provide for all baskets, other than fishing baskets and 
creels, whether or not they are household articles and whether or not they are used to carry 
other articles The “luggage, handbags, and flatgoods” subheadings are limited to coverage 
of the named articles (subject to the ejusdem generis rule of statutory construction). We 
decline to broadly define luggage for purposes of heading 4602, HTSUSA, as containers 
used to carry other articles from place to place. To do so is to improperly encompass a wide 
variety of containers that do not resemble luggage. 

Based on the foregoing, we conclude that the picnic baskets at issue in NYRL 894011 are 
classifiable as “other baskets” of vegetable plaiting materials, rather than as luggage. The 
precise subheading applicable to the baskets depends on their material composition. As 
stated in the “FACTS” section, the picnic baskets are made of rattan and/or palm leaf. 
Holding: 

The picnic baskets at issue, classified in NYRL 894011 as luggage of vegetable plaiting 
materials, are instead classifiable in subheading 4602.10.1600, HTSUSA, as other baskets 
of vegetable plaiting materials, of rattan or of palm leaf, other. The applicable duty rate is 
7% ad valorem. Since the baskets are imported from Mexico, we note that for baskets that 
qualify as goods of a signatory country to the North American Free Trade Agreement 
(NAFTA), the duty rate is “Free.” Accordingly, NYRL 894011 is hereby modified. 

HUBBARD VOLENICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 





U.S. CUSTOMS SERVICE 27 


PROPOSED REVOCATION OF RULING LETTERS RELATING TO 
TARLFF CLASSIFICATION OF STYLES “TRILOGY” AND 
“TULIP” CANDLE HOLDERS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letters. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 [19 U.S.C. 
1625(c)(1)], as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182,107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke two rulings pertaining to the tariff 
classification of styles “trilogy” and “tulip” candle holders. Both 
articles are glass vessels with iron pedestals. The glass vessel portions 
are made of recycled glass. Color is added to the furnace during firing to 
create a variety of colors in the glass. The iron portion is handcrafted 
into various shaped frames to act as a pedestal for the glass vessel. The 
“trilogy” style is a combination of a glass vessel and wrought iron stand. 
It is imported in 3 sizes; small (5” high), medium (6” high) and large 
(7" high). The “tulip” style is a combination of a frosted colored glass 
vessel in the shape of a blooming tulip and a green painted iron pedestal. 
The pedestal has a holder fashioned for the vessel and is connected to a 
base by an iron rod. The iron rod is shaped to appear to be a stem and 
has protruding leaf shaped iron pieces. The “tulip” style comes in three 
sizes; small (7” high), medium (12” high) an large (16” high). Com- 
ments are invited on the correctness of the proposed ruling. 


DATE: Comments must be received on or before September 22, 1995. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
N.W. (Franklin Court), Washington DC 20229. Comments submitted 
may be inspected at the Commercial Rulings Division Office of Regula- 
tions and Rulings, located at Franklin Court, 1099 14th Street, N.W,, 
Suite 4000, Washington DC. 


FOR FURTHER INFORMATION CONTACT: Mary Beth McLough- 
lin, Metals and Machinery Classification Branch (202) 482-7030. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
Pursuant to section 625(c)(1), Tariff Act of 1930 [19 U.S.C. 
1625(c)(1)], as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke two rulings pertaining to the tariff 
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\classification of styles “trilogy” and “tulip” candle holders. Both 
articles are glass vessels with iron pedestals. The glass vessel portions 
are made of recycled glass. Color is added to the furnace during firing to 
create a variety of colors in the glass. The iron portion is handcrafted 
into various shaped frames to act as a pedestal for the glass vessel. The 
“trilogy” style is a combination of a glass vessel and wrought iron stand. 
It is imported in 3 sizes; small (5” high), medium (6” high) and large 
(7" high). The “tulip” style is a combination of a frosted colored glass 
vessel in the shape of a blooming tulip and a green painted iron pedestal. 
The pedestal has a holder fashioned for the vessel and is connected to a 
base by an iron rod. The iron rod is shaped to appear to be a stem and 
has protruding leaf shaped iron pieces. The “tulip” style comes in three 
sizes, small (7” high), medium (12” high) and large (16” high). Com- 
ments are invited on the correctness of the proposed ruling. 

In New York Ruling Letter (NYRL) 805879, dated January 23, 1995, 
trilogy style candle holders were held to be classifiable under subhead- 
ing 7013.99.50, Harmonized Tariff Schedule of the United States 
(HTSUS), which provides for glassware of a kind used for table, kitchen, 
toilet, office, indoor decoration or similar purposes (other than that of 
heading 7010 or 7018) * * * other glassware * * * other * * * other * * * 
valued over $0.30 but not over $3 each. In NYRL 805816 dated January 
31, 1995, tulip style candle holders were also held to be classifiable 
under subheading 7013.99.50, HTSUS. NYRL 805879 is set forth as 
“Attachment A” to this document and NYRL 805816 is set forth as 
“Attachment B” to this document. 

It is Customs position that the physical characteristics of both styles, 
as well as their environment of sale, the expectations of the ultimate 
purchaser and the manner in which they are used, indicates that they 
are candle holders for tariff purposes. We are of the opinion that the 
subject articles, while having a decorative nature, are not principally 
dedicated to the use of the class or kind of merchandise contemplated by 
subheading 7013.99.50, HTSUS. The relatively small size of each glass 
vessel and, in the case of the “tulip” style their frosted nature, is consis- 
tent with a candle holder’s purpose. Frosted glass will deflect the light 
from a flame, creating light which appears to have a “softer glow” Fur- 
thermore, submitted catalogs and advertisements indicate that these 
articles are dedicated to use as a candle holder. 

Customs intends to revoke NYRLs 805379 and 805816 to reflect the 
proper classification of the “trilogy” and “tulip” styles under subhead- 
ing 9405.50.40, HTSUS, which provides for non-electrical lamps and 
lighting fittings. Before taking this action, consideration will be given 
to any written comments timely received. Proposed Headquarters Rul- 
ing Letter (HRL) 957794 revoking NYRLs 805879 and 805816 is set 
forth in “Attachment C” to this document. 
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Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), wilt not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: August 8, 1995. 


MARVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE, 
New York, NY, January 23, 1995. 


CLA-2-70:S:N:N3:226 805879 
Category: Classification 


Tariff No.: 7013.99.5000 
Mk. DAN PETROSINI 


ALPHA INTERNATIONAL CUSTOM BROKERS 
40 Parker Rd., Suite 201 
Elizabeth, NJ 07207 


Re: The tariff classification of a glass decorative article from Mexico. 


DEAR MR. PETROSINI: 

In your letter dated January 9, 1995, you requested a tariff classification ruling, on 
behalf of Park B. Smith, Ltd., regarding a decorative glass article. 

The item in question (Style # Tril) isa composite article consisting of a metal iron pedes- 
tal holding a glass vessel. The vessel is approxirnately 3% inches in height and 3% inches in 
diameter. It has around bottom and is incapable of standing upright on its own. You advised 
this office that the unit value of this item is $1.50 each. The glass vessel distinguishes the 
article and therefore imparts its essential character. Your sample is being returned as 
requested. 

The applicable subheading for the glass decorative article will be 7013.99.5000, Harmo- 
nized Tariff Schedules of the United States (HTS), which provides for “Glassware ofa kind 
used for table, kitchen, toilet, office, indoor decoration or sinilar purposes * * * Other 
glassware: Other: Other: Other: Valued over $0.30 but not over $3 each.” The general rate 
of duty will be 30 percent ad valorem. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.FR. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is irriported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
New York, NY, January 31, 1995. 


CLA-2-70:S:N:NS:226 805816 
Category Classification 


Tariff No.: 7013.99.50 
MR. DAN PETROSINI 


ALPHA INTERNATIONAL 
40 Parker Road 

Suite 201 

Elizabeth, NJ 07207 


Re: The tariff classification of a glass decorative article from Mexico. 


DEAR MR. PETROSINI: 

In your letter dated January 10, 1995, on behalf of Park S. Smith, you requested a tariff 
classification ruling regarding a glass flower with a metal base. In a telephone Coversation 
with this office you indicated that the value of this item is $1.50. 

The essential character of this decorative article is represented by the glass flower. 

The applicable subheading for the product will be 7013.99.50, Harmonized Tariff Sched- 
ule of the United States (HTS), which provides for glasware of a kind used for indoor deco- 
ration or similar purposes * * * other glassware: other: other: valued over thirty cents but 
not over three dollars each. The general duty rate will be 30 percent ad valorem. 

This ruling is.bejng issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.ER. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 


[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
New York, NY 


CLA-2 R:C;M 957794 MMC 
Category: Classification 


Tariff No.: 9405.5040 
Mk. DANIEL T. PETROSINI 


ALPHA INTERNATIONAL 
40 Parker Road, Suite 201 
Elizabeth, NJ 07207 


Re: NYRLs 805879 and 805816 revoked; glass candle holders, decorative glassware; prin- 
cipal use; Additional U.S. Rule of Interpretation 1(a); HRLs 957127, 953016, 088742, 


950245, 950426, 089054: non-electrical lamps and lighting fittings; EN 94.05 candle- 
sticks. 


DEAR Mk. PETROSINI: 


This is in reference to your letters of March 30 and 31, 1995, on behalf of Park B. Smith, 
Ltd., requesting reconsideration of New York Ruling Letters (NYRL) 805879 dated Janu- 
ary 23, 1995, and 805816 dated January 31, 1995, in which you were advised of the classifi- 
cation of “trilogy” and “tulip” styles of glass and iron articles under the Harmonized Tariff 
Schedule of the United States (HTSUS). Samples and pictures of each were provided. 





U.S. CUSTOMS SERVICE 31 


In both NYRL 805879 and 805816, you were advised that the subject articles were classi- 
fied under subheading 7013.99.50, HTSUS, which provides for glassware of a kind used for 
table, kitchen, toilet, office, indoor decoration or similar purposes (other than that of head- 
ing 7010 or 7018) * * * other glassware * * * other * * * other * * * valued over $0.30 but 
not over $3 each. You believe that they could be considered candle holders, classifiable 
under subheading 9405.50.40, HTSUS, as non-electric lamps and lighting fittings. 


Facts: 


Both articles are glass vessels with iron pedestals. The glass vessel portions are made of 
recycled glass. Color is added to the furnace during firing to create a variety of colors in the 
glass. The iron portion is handcrafted into various shaped frames to act as a pedestal for the 
glass vessel. You also suggest that the metal portion can support a candle without the pres- 
ence of the glass vessel. Submitted marketing literature describes both styles as “Environ- 
ments decorative lighting”. Retail advertising of the articles describe them as “decorative 
candle holders”, “votive candle holders”, “iron lighting sets” and “candle holders”. The 
“trilogy” style is a combination of a glass vessel and wrought iron stand. It is imported in 3 
sizes; small (5” high), medium (6” high) and large (7” high). 

The “tulip” style is a combination ofa frosted colored glass vessel in the shape of a bloom- 
ing tulip and a green painted iron pedestal. The pedestal has a holder fashioned for the ves- 
sel and is connected to a base by an iron rod. The iron rod is shaped to appear to be a stem 
and has protruding leaf shaped iron pieces. The “tulip” style comes in three sizes; small 
(7" high), medium (12” high) and large (16” high). 


Issue: 


Are styles “trilogy” and “tulip” glass and iron articles classifiable as candle holders 
under subheading 9405.50.40, HTSUS? 


Law and Analysis: 
The classification of merchandise under the HTSUS is governed by the General Rules of 


Interpretation (GRI’s). GRI 1, HTSUS, states, in part, that “for legal purposes, classifica- 
tion shall be determined according to the terms of the headings and any relative section or 


chapter notes * * *.” . 

GRI 6 provides that for legal purposes, the classification of goods in the subheadings of 
heading shall be determined according to the terms of those subheadings and any related 
subheading notes and, mutatis mutandis, to the above rules, on the understanding that 
only subheadings at the same level are comparable. For the purposes of this rule, the rela- 
tive section, chapter and subchapter notes also apply, unless the context otherwise 
requires. The subheadings under consideration are as follows: 


7013.99.50 Glassware of a kind used for table, kitchen, toilet, office, indoor decora- 
tion or similar purposes (other than that of heading 7010 or 7018) * * * 
Other glassware * * * Other * * * Other * * * Valued over $0.30 but not 
over $3 each. 

9405.50.40 Lamps and lighting fittings including searchlights and spotlights and 
parts thereof, not elsewhere specified or included; illuminated signs, 
illuminated nameplates and the like, having a permanently fixed light 
source, and parts thereof not elsewhere specified or included * * * Non- 
electrical lamps and lighting fittings * * * Other* * * Other 


Subheading 7013.99.50, HTSUS, is ause provision. There are two principal types of clas- 
sification by use: 


(1) according to the actual use of the imported article; and 
‘ - according to the use ofthe class or kind ofgoods to which the imported article 
elongs 

Use according to the class or kind of goods to which the trnpcrted article belongs is more 

prevalent in the tariff schedule. A few tariff provisions expressly state that classification is 

based on the use of the class or kind ofgoods to which the imported article belongs. Because 

subheading 7013.99.50, HTSUS, contains the language “of the kind” and “used for”, classi- 

fication of goods under them are determined by the use of the class or kind of article to 
which the imported merchandise belongs. 

When an article is classifiabie according to the use of the class or kind of goods to which 

belongs, Additional U.S. Rule of Interpretation 1(a), HTSUS, provides that: [iJn the 

absence of special language or context which otherwise requires— (a) a tariff classification 
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controlled by use (other than actual use) is to be determined in accordance with the use in 
the United States at, or immediately prior to, the date of importation, of goods of that class 
or kind to which the imported goods belong, and the controlling use is the principal use. In 
other words, the article’s principal use at the time of importation determines whether it is 
classifiable within a particular class or kind. 

While Additional U.S. Rule of Interpretation 1(a), HTSUS, provides general criteria for 
discerning the principal use of an article, it does not provide specific criteria for individual 
tariff provisions. However, the U.S. Court of International Trade (CIT) has provided fac- 
tors, which are indicative but not conclusive, to apply when determining whether particu- 
lar merchandise falls within a class or kind. They include: general physical characteristics, 
the expectation of the ultimate purchaser, channels of trade, environment of sale (accom- 
panying accessories, manner of advertisement and display), use in the same manner as 
merchandise which defines the class, economic practicality of so using the import, and rec- 
ognition in the trade ofthis use. See: Kraft, Inc. v. United States, USITR, 16 CIT 4S3, (June 
24, 1992)(hereinafter Kraft); G. Heilman Brewing Co v. United States, USITR, 14 CIT 614 
(Sept. 6, 1990); and United States v. Carborundum Company, 63 CCPA 98, C.A.D. 1172, 536 
F 2d 373 (1976), cert. denied, 429 U.S. 979 

Asa general rule, a glass article’s physical form will indicate its principal use and thus to 
what class or kind it belongs. Should, however, an exception arise and an article’s physical 
form does not indicate to what class or kind it belongs or its physical form indicates it 
belongs to more than one class or kind, Customs considers the other enumerated principal 
use criteria. Customs is of the opinion that the size of the article together with the expecta- 
tion of the artide’s ultimate purchaser, the environment of sale and the use of the articles 
all indicate the subject articles are classifiable as candle holders for tariff purposes. The 
height, depth and width of the articles indicate that they are only capable of holding stan- 
dard size “votive” or small candies. Additionally, the frosted nature of the ‘tulip” style will 
defuse the light from aflame, creating light which appears to havea “softer glow”. Further- 
more, the importer’s marketing material, describing the articles as “decorative lighting” 
indicates that the articles are dedicated to use as candle holders. Finally, the article’s envi- 
ronment of sale, indicated by retailer advertising, by describing the articles as “candle 
holders, decorative candle holders, and iron lighting sets”, clearly indicate that the article 
is dedicated to a use as a candle holder. 

Subheading 9405.50.40, HTSUS, provides for non-electrical lamps and lighting fittings. 
In understanding the language of the HISUS, the Harmonized Commodity Description and 
Coding System Explanatory Notes may be consulted The Explanatory Notes (EN) 
although not dispositive, or legally binding, provide a commentary on the scope of each 
heading of the HTSUS, and are generally indicative of the proper interpretation of the 
HTSUS. See T.D. 89-80, 54 Fed. Reg. 35127, 35128, (August 23, 1989). EN 94.05 (pg. 1581), 
states that lamps and light fittings of this group can be composed of any material and use 
any source of light, including candles. In addition, EN 94.05(1)(6) states that this heading 
covers “* * * in particular candelabra, candlesticks, and candle brackets.” 

We have previously held that empty glass candle holders are classified under subheading 
9405.50.40, HTSUS, as non-electrical lamps and light fittings. See, HRL 957127 dated May 
16, 1995, HRL 953016 dated April 27, 1993, HRL 088742 dated April 22, 1991, and NRL 
089054 dated August 2, 1991, which classified glass candle holders as non-electrical lamps 
and light fittings under subheading 9405.50.40, HTSUS, pursuant to EN 94.05. 

Based on the above definitions and rulings, we find that the subject articles are, in fact, 
candlesticks as the term is used in the ENs. They are principally used in the United States 
as support for a candle. Therefore, the articles are properly classified under subheading 
9405.50.40, HTSUS, as non-electrical lamps and light fittings. For the reasons set forth in 
this ruling, NYRLs 805879 and 805816 are revoked. 


Holding: 


The candle holders are classified under subheading 9405.50.40, HTSUS, as non-electri- 


cal lamps and lighting fittings, which is currently subject to the Column 1 duty rate of 7.3 
percent ad valorem. 
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NYRLs 805879 and 805816 are revoked. In accordance with 19 U.S.C. 625(c)(1), this rul- 
ing will become effective 60 days after its publication in the CUSTOMS BULLETIN. Publication 
of rulings or decisions pursuant to 19 U.S.C. 625(c)(1) does not constitute a change of prac- 
tice or position in accordance with section 177.10 (c)(1), Customs Regulations [19 CFR 
177.10(c)(1)]. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 





PROPOSED MODIFICATION OF CUSTOMS RULING LETTER 
RELATING TO TARIFF CLASSIFICATION OF TOYS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 
1625), as amended by section 623 of Title VI (Customs Modernization) 
of the North American Free Trade Agreement implementation Act, 
Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), this notice advises inter- 
ested parties that Customs intends to modify a ruling pertaining to the 
tariff classification of a toy. 


DATE: Comments must be received on or before September 22, 1995. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
NW. (Franklin Court), Washington, DC 20229. Comments submitted 
may be inspected at the Commercial Rulings Division, Office of Regula- 
tions and Rulings, located at Franklin Court, 1099 14th St., NW, Suite 
4000, Washington, DC. 


FOR FURTHER INFORMATION CONTACT: Greg Deutsch, Food and 
Chemicals Classification Branch, Office of Regulations and Rulings 
(202) 482-6976. 


SUPPLEMENTARY INPORIATION: 


BACKGROUND 

Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as 
amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act, Pub. L. 
103-182, 107 Stat. 2057, 2186 (1993), this notice advises interested par- 
ties that Customs intends to modify a ruling pertaining to the classifica- 
tion of a toy. 

In New York Ruling Letter (NYRL) 895309, issued March 29, 1994, 
an article identified as a “Bag of Bath Toys” was classified in the sub- 
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headings applicable to each of its individual components, which con- 
sisted of a toy duck, a toy whale, a ball containing a spinning toy bear, a 
toy boat, a sailor figure, and a fabric mesh bag. The ruling letter is set 
forth in Attachment A to this document. 

Upon further review of the ruling, this office is of the opinion that no 
one item predominates over another, and that the articles are designed 
principally for amusement. We also find that the items, put up in the 
same packing for retail sale without repacking, meet the other applica- 
ble criteria. Thus, the article is properly classified as other toys put up 
in sets. 

Customs intends to modify this ruling to reflect proper classification 
of the merchandise in subheading 9503.70.0030, HTSUSA, the provi- 
sion for “Other toys * * * and accessories thereof: Other toys, put up in 
sets or outfits, and parts and accessories thereof, Other: Other.” 

Before taking this action, consideration will be given to any written 
comments timely received. The proposed ruling modifying NYRL 
895309 is set forth in Attachment B to this document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date or publicatation of this notice. 


Dated: August 3, 1995. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
New York, NY, March 29, 1994. 


CLA-2-95:S:N:N8:225 895309 
Category: Classification 
Tariff No.: 9503.90.6000, 9503.49.0020, 


9502.10.4000, 9502.10.2000 and 6307.90.9986 
Ms. JEANETTE BRICK 


SHELCORE INC. 
120 Ethel Road West 
Piscataway, NJ 08854-5967 


Re: The tariff classification of an activity blanket, toy animals, a doll and a mesh bag from 
China. 


DEAR Ms. BRICK: 

In your letter dated March 1, 1994, you requested a tariff classification ruling. 

Five articles were submitted with your inquiry. The first item, #04202, is called an 
“Activity Blanket”. The article, is printed with pictures of the sun, rainbows, trees, fish and 
the like. The blanket measures 27 inches square. Play activities include a mylar mirror, a 
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surface area containing plush, felt, satin and crinkle textures, a rattle inside a half moon, a 
squeaker inside a blue bird, a plastic hood sewn at one corner and a soft plastic teether 
attached by a ribbon to the edge of the blanket. 

“Baby Cuddles”, item #04202, is a soft stuffed doll measuring 12 inches in height. The 
yo is re with traditional stuffing material throughout her body. The face is made of 
soft vinyl. 

The next item, #02239, is simply called “Bag of Path Toys”. The product consists of a 
yellow vinyl duck, red whale, blue and white boat with sailor figure, floating ball with spin- 
ning beer inside anda fabric mesh bag. The bagis made of open work warp knit fabric witha 
plastic suction cup at each end. It measures approximately 11/idy 12% inches. When com- 
bined, the items do not meet a particular need or carry out a specific activity. Therefore, the 
articles do not comprise a set for classification purposes and are separately classifiable. 

Article #02204 is referred to as “Bath Time Dolphins”. Made of plastic, the dolphins are 
permanently attached to a base which contains a water reservoir overhead. When the res- 
ervoir is filled, water spills out from the bottom and into the dolphins mouth. As the dol- 
phins fill they, in turn, empty into the tub. Attached to the base are suction cups for easy 
mounting to the side of the bath. 

Product #03406, “Bop-A-Saurus”, is an inflatable bop bag having the three dimensional 
form of a dinosaur. The dinosaur measures 21 inches in height (inflated) and is weighted at 
the bottom for bounce back action. 

The applicable subheading for the “Activity Blanket”, item 04202 and the “Bath Time 
Dolphins”, item #04202, will be 9503.49.0020, Harmonized Tariff Schedule of the United 
States (HTSUS), which provides for other toys (except models), not havinga spring mecha- 
nism. The rate of duty will be 6.8 percent ad valorem. 

The applicable subheading for the “Baby Cuddles”, item #03406, will be 9503.10.2000, 
Harmonized Tariff Schedule of the United States (HTS), which provides for dolls repre- 
senting only human beings: whether or not dressed: stuffed. The rate of duty will be 12 per- 
cent ad valorem. 

The applicable subheadings for the “Bag of Bath Toys”, item #02239, will be as follows: 
the duck and whale—9503.49.0020, HTS, which provides for toys representing animals or 
non-human creatures, the duty rate will be 6.8 percent ad valorem; the toy boat and float- 
ing ball—9503.90.6000, HTSUS, which provides for other toys (except models), not having 
a spring mechanism, the duty rate will be 6.8 percent ad valorem; the sailor fig- 
ure—9502.10.4000, HTS, which provides for dolls representing only human beings: 
whether or not dressed: other: not over 33 cm in height, the duty rate will be 12 percent ad 
valorem; fabric mesh bag—6307.90.9886, HTS, which provides for other made up articles 
* * * other: other, other, the duty rate will be 7 percent ad valorem. 

The applicable subheading for the “Bop-A-Saurus”, item #03406, will be 9503.49.0020, 
Harmonized Tariff Schedule of the United States (HTS), which provides for toys repre- 
senting animals or nonhuman creatures: other: not havinga spring mechanism: other. The 
rate of duty will be 6.8 percent ad valorem. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.ER. 177). Acopy of this ruling letter should be attached to the entry documents 
filed at the time this merchandise is imported. If the documents have been filed without a 
copy, this ruling should be brought to the attention of the Customs officer handling the 
transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington,DC 


CLA-2 R:C:F 956387 GGD 
Category: Classification 
Tariff No.: 9503.70.0030 
Ms. JEANETTE BRICK 


SHELCORE, INC. 
347 Elizabeth Avenue 
Somerset, NJ 08873 


Re: Modification of NYRL 895309: “Bag of Bath Toys;” other toys put up in sets. 


DEAR MS. BRICK: 

This letter is in response to your request of May 3, 1994, for reconsideration of New York 
Ruling Letter (NYRL) 895309, issued March 29, 1994, concerning the classification under 
the Harmonized Tariff Schedule of the United States (HTSUS) of an article identified as a 
“Bag of Bath Toys.” In NYRL 895309, Customs separately classified several toys, a doll, 
and a bag in the subheadings applicable to the individual items. The various components 
were put up together and inported in a retail package suitable for direct sale to consumers 
without repacking. We have reviewed that ruling and have found it to be partially in error. 
The correct classification is as follows 


Facts: 


The sample article, identified by item no. 02239, consists of a toy duck, a toy whale, a ball 
containing a spinning toy bear, a toy boat, a sailor figure (which may be inserted snugly into 
the boat), and a fabric mesh bag having suction cups decorated with toy fish at the upper 
corners. The figure and all toys float. The bag is comprised of open work, warp knit fabric, 
and measures approximately 11 inches by 12% inches. It was found that the relationship 
along the individual components, when put up and packaged, was insufficient to meet a 


particular need or carry outa specific activity, and that the article, therefore, did not consti- 
tute a set for classification purposes. 


Issue: 


Whether the articles are more properly classified in the subheadings applicable to the 
individual items, or in subheading 9503.70.0030, HTSUS, the provision for other toys put 
up in sets. 


Law and Analysis: 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (GRIs). The systematic detail of the harmonized system is such that virtually all 
goods are classified by application of GRI 1, that is, according to the terms of the headings of 
the tariff schedule and any relative Section or Chapter Notes. In the event that the goods 
cannot be classified solely on the basis of GRI 1, and if the headings and legal notes do not 
otherwise require, the remaining GRIs may then be applied. The Explanatory Notes (ENs) 
to the Harmonized Commodity Description and Coding System, which represent the offi- 
cial interpretation of the tariff at the international level, facilitate classification under the 
HTSUS by offering guidance in understanding the scope of the headings and GRIs. 

As noted above, this ruling reconsiders whether the components within the assortment 
are more properly classified in the various headings provided for the individual items, or in 
their entirety in heading 9503. Although the term “toy” is not specifically defined in the 
tariff, the ENs to chapter 95, HTSUS, indicate that the chapter covers toys of all kinds 
whether designed for the amusement of children or adults. Thus, it has been Customs posi- 
tion that toys should be designed and used principally for amusement. 

The ENs to heading 9503 indicate that certain toys, including toy arms, tools, gardening 
sets, tin soldiers, etc., are often put up in sets. The ENs to heading 9503 further suggest 
that collections of items separately classifiable in other headings are classified in chapter 
95 when put up ina form clearly indicating their use as toys (e.g., instructional toys such as 
chemistry sets, sewing sets, etc.). We note that, except for the bag, each of this article’s 
components individually is classified in chapter 95. 

In HRL 950700, issued August 25, 1993, we stated that the application of the toy set pro- 
vision is relatively straightforward when each item within a set individually is classified as 
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a toy, as opposed to an assortment consisting entirely or partly of items which individually 
are classified elsewhere in the HTSUS. In addition, we found no indication that toys put up 
in sets must meet a particular need or carry out a specific activity. Not all items are 
required to be used together at the sane time, and no individual article should predominate 
over any other in the combination. 

We are reinforced in this position by the recently added “subheading Explanatory Note 
to subheading 9503.70.” This EN states that for the purpose of the subheading, “[s]imple 
accessories or objects of minor importance intended to facilitate the use of the* * *[toysput 
up in sets] may also be included.” The bag appears to fit the description of a simple acces- 
sory that facilitates the use of the bath toys. Therefore, it would be included with the other 
toy components in subheading 9503.70.0030, HTSUSA. 


Holding: 

The “Bag of Bath Toys,” identified by item no. 02239, is properly classified in subheading 
9503.70.0030, HTSUSA, the provision for “Other toys, put up in sets or outfits, and parts 
and accessories thereof: Other: Other.” The applicable duty rate is free as of January 1, 
1995. 

NYRL 895309, dated March 29, 1994, is hereby modified. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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CASTELAZO & ASSOCIATES, A/C GALAXY TAPES, PLAINTIFF v. 
UNITED STATES, DEFENDANT 


Court No. 90-09-00450 


Plaintiff moves pursuant to Rule 56 of the Rules of this Court for summary judgment 
seeking an order for the return of interest paid to the United States Customs Service 
(“Customs”) by the plaintiff with interest. Defendant cross-moves for partial summary 


judgment pursuant to Rule 56, seeking an order dismissing this case on grounds that this 
Court lacks jurisdiction. 


Held: Plaintiff's motion for summary judgment is granted in full. This Court has juris- 
diction pursuant to 28 U.S.C. § 1581(a), plaintiff having filed a timely protest for interest 
and said protest having been denied by Customs. Defendant’s cross-motion for partial 
summary judgment is denied. 


[Plaintiff's motion for summary judgment is granted; defendant’s cross-motion for par- 
tial summary judgment is denied; judgment is entered for plaintiff.] 


(Dated July 31, 1995) 


Stein Shostak Shostak & O’Hara (Joseph P Cox and Robert Glenn White) for plaintiff. 

Frank W. Hunger, Assistant Attorney General; Joseph I. Liebman, Attorney in Charge, 
International Trade Field Office, Commercial Litigation Branch, Civil Division, U.S. 
Department of Justice (James A. Curley); of counsel: Jacob D. Diamond, Office of the 
Assistant Chief Counsel, United States Customs Service, for defendant. 


OPINION 


TSOUCALAS, Judge: Plaintiff, Castelazo & Associates, a/c Galaxy Tapes 
(“Castelazo”), moves pursuant to Rule 56 of the Rules of this Court for 
summary judgment on the grounds that all facts that may be material to 
the dispositive issues raised in this action are answered in the record 
and the papers submitted and that Castelazo is entitled to judgment in 
its favor on those facts and the applicable law.! Defendant cross-moves 
for partial summary judgment pursuant to Rule 56, seeking an order 
dismissing this case on grounds that this Court lacks jurisdiction. 


1 Rule 56(a) states: “A party seeking to recover upon a claim, counterclaim or cross-claim, or to obtain a declaratory 
judgment, may, at any time after the expiration of the initial time within which to file an answer or after service of a 
motion for summary judgment by the adverse party, move with or without supporting affidavits for a summary judg- 
ment in the party’s favor upon all or any part thereof.” USCIT Rule 56(a)(1988). 
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Castelazo brought this action to recover interest assessed on anti- 
dumping duties by the United States Customs Service (“Customs”) on 
entries dating from April 23, 1981 to September 10, 1983. Pressure Sen- 
sitive Plastic Tape From Italy; Final Results of Antidumping Duty 
Administrative Review, 51 Fed. Reg. 43,955 (Dec. 5, 1986). The matter is 
presently before the Court to determine whether plaintiff may collect 
incorrectly assessed interest with interest, given that plaintiff did not 
specifically protest interest in its initial protest which contested the 
assessment of incorrect antidumping duties in the liquidations of March 
4, 1988. 

BACKGROUND 

Plaintiff imported pressure-sensitive plastic tape from Italy between 
April 23, 1981, and September 10, 1983. No estimated antidumping 
duty deposits were required or assessed at the time these entries were 
filed. A preliminary determination of estimated dumping duty rates was 
published on August 5, 1983. Pressure Sensitive Plastic Tape From 
Italy; Final Results of Administrative Review of Antidumping Finding, 
48 Fed. Reg. 35,686 (Aug. 5, 1983). A final determination was published 
on December 5, 1986. Pressure Sensitive Plastic Tape From Italy; Final 
Results of Antidumping Duty Administrative Review, 51 Fed. Reg. 
43,955 (Dec. 5, 1986). 

On March 4, 1988, the merchandise at issue, which was entered 
between April 23, 1981, and September 10, 1983, was liquidated and 
antidumping duties were assessed. 

On April 8, 1988, bills were issued by defendant for interest on the 
antidumping duty assessments, computed back to the dates of entry 
(between April 23, 1981, and September 10, 1983). The defendant con- 
cedes that interest assessments for periods prior to the preliminary 
antidumping duty determination on August 5, 1983 were improper, but 
contests their reimbursement to plaintiff on grounds that plaintiff did 
not properly protest their assessment. Defendant’s Brief in Support of 
its Cross-Motion for Partial Summary Judgment, and in Opposition to 
Plaintiff's Motion for Summary Judgment (“Defendant’s Brief”) at 1. 

On June 23, 1988, plaintiff filed protest No. 2704-8-002574, which 
contested the total assessment of antidumping duties in the liquidations 
of March 4, 1988. 

On March 1, 1990, the protest was partially approved and partially 
denied and the entries were reliquidated on March 16, 1990, recomput- 
ing antidumping duties and interest assessments.? 

On June 14, 1990, plaintiff filed protest No. 2704—0-—002596, contest- 
ing the assessment of interest in the liquidations of March 16, 1990. 
Defendant denied this protest on August 17, 1990 on grounds that it was 
untimely filed. Plaintiff’s Motion for Summary Judgment (“Castelazo’s 
Brief”) at 2. 


2The protest was approved in that the antidumping duties and interest on tape measuring less than 35 millimeters 
in width were cancelled. Interest was recalculated to include the period between liquidation and reliquidation, March 
4, 1988 and March 16, 1990. Defendant’s Brief at 2. 
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DISCUSSION 


On a motion for summary judgment, it is the function of the court to 
determine whether there remain any genuine issues of fact. Anderson v. 
Liberty Lobby, Inc., 477 U.S. 242 (1986). Once the court determines that 
no genuine issue of material fact exits, summary judgment is properly 
granted when the movant is entitled to judgment as a matter of law. See 
Mingus Constructors, Inc. v. United States, 812 F.2d 1387 (Fed. Cir. 
1987). In the case at bar, the Court finds that there are no genuine issues 
of material fact, the dispositive issues to be resolved are legal in nature 
and, therefore, summary judgment is proper. 


1. Jurisdiction: 


Defendant challenges this Court’s jurisdiction on the grounds that, 
because the plaintiff failed to protest interest in its protest No. 
2704-8-002574 (filed on June 23, 1988), pursuant to 19 U.S.C. 
§ 1514(d),° plaintiff was precluded from protesting interest in its pro- 
test No. 2704—0-002596 (filed on June 14, 1990). Defendant’s Brief at 
2-3. Defendant states that pursuant to 19 U.S.C. § 1514(c)(3),4 Caste- 
lazo should have protested the assessment of interest within 90 days of 
Customs’ issuance of bills for interest. Defendant’s Reply Brief in Sup- 
port of its Cross-Motion for Partial Summary Judgment (“Defendant’s 
Reply Brief”) at 1-2. As plaintiff did not specifically protest interest 
within 90 days of the issuing of the bills, defendant argues that plaintiff 
was barred from protesting interest on reliquidation and this Court 
lacks jurisdiction under 28 U.S.C. § 1581(a).5 Defendant’s Brief at 3-4. 

The defendant does not, however, dispute the validity of that part of 
the protest of reliquidation which was directed to the assessment of 
interest for the period between liquidation and reliquidation, i.e., March 
4, 1988 to March 16, 1990. Defendant agrees with plaintiff that plaintiff 
is entitled to a refund of the interest paid for that period and to interest 
on the refund from the filing date of the summons. Defendant’s Brief at 
4, 

As to the assessment of interest for the period between entry of the 
subject merchandise and March 4, 1988, this Court finds that plaintiff is 
entitled to a refund for interest on this period as well. Defendant fails to 
recognize that in protest No. 2704—8-002574 in 1988, plaintiff protested 
all of the antidumping duties assessed. Plaintiff stated: “The liquida- 
tions of March 4, 1988 are illegal, null and void, and without force or 


319 US.C. § 1514(d) (1988 & Supp. V 1993) states: 
(d) Limitation on protest of reliquidation 
The reliquidation of an entry shall not open such epee. by that a protest may be filed against the decision of the 
Customs Service upon any question not involved in such reliquidation. 
419 U.S.C. § 1514(c)(3) (1988 & Supp. V 1993) states: 
(3) A protest of a decision * * * of this section shall be filed with the Customs Service within ninety days after but 
not before— 
(A) notice of liquidation or reliquidation, or } 
(B) in circumstances where subparagraph (A) is inapplicable, the date of the decision as to which protest is 
made. 
528 U.S.C. § 1581(a) (1988) states: 
(a) The Court of International Trade shall have exclusive jurisdiction of any civil action commenced to contest 
the denial of a protest, in whole or in part, under section 515 of the Tariff Act of 1930. 
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effect.” Defendant’s Exhibit C, Protest No. 2704-8-002574. The inter- 
est that is in dispute—namely, interest accrued from the dates of entry 
of the merchandise (between April 23, 1981, and September 10, 1983) 
and the liquidations of March 4, 1988—was later charged on the duties 
calculated on March 4, 1988. Since the liquidations of March 4, 1988 
addressed only antidumping duties and no interest had to be paid, Cas- 
telazo did not have to file a protest as to interest. 

When Customs granted part of the protest and reliquidated the sub- 
ject merchandise on March 16, 1990, more than two years after the ini- 
tial protest, it recalculated the interest assessments. Since interest was 
included in that reliquidation, plaintiff properly protested the reliquida- 
tion. See 19 U.S.C. §§ 1514(d), (c)(3); Dornier Medical Sys., Inc. v. 
United States, 14 CIT 686, 747 F. Supp. 753 (1990). 

Finally, Castelazo’s second protest, protest No. 2704—0-002596, was 
filed on June 14, 1990, within 90 days of Customs’ reliquidations of 
March 16, 1990, and was thus timely filed as required by 19 U.S.C. 
§ 1514(a)(5). Because the April 8, 1988 bills for interest assessment 
were subsequent to the March 4, 1988 liquidations, Castelazo properly 
waited until after the reliquidations of March 16, 1990 and contested 
interest in its protest of June 14, 1990. 

Since this Court has found plaintiff's protest No. 2704—0-002596 to be 
timely and that it properly addressed issues involved in the reliquida- 
tion pursuant to 19 U.S.C. § 1514(d), this Court holds that it hasjurisdic- 
tion under 28 U.S.C. § 1581(a) to hear this appeal. 

Defendant cites New Zealand Lamb Co. v. United States, 40 F.3d 377 
(Fed. Cir. 1994), for the proposition that, if interest is not assessed at the 
time of liquidation, but is assessed afterward and a bill for the interest is 
sent to the importer, the 90-day period for protesting the interest assess- 
ment begins to run at the time the bill was issued. As bills of interest on 
the antidumping duties were issued by Customs on April 8, 1988, the 
defendant claims that plaintiff had ninety days within which to protest 
the assessment of interest. It is uncontested that plaintiff did not sepa- 
rately contest the assessment of interest within that period. Therefore, 
the defendant claims that plaintiff did not comply with 19 U.S.C. 
§ 1514(c), in that it did not file a timely protest as to interest assessed. 
Defendant asserts plaintiff was barred from protesting interest on reliq- 
uidation and this court lacks jurisdiction to hear this appeal. Defen- 
dant’s Reply Brief at 1-3. 

This Court finds that no interest was due until after the reliquida- 
tions. Since there was no underpayment of antidumping duties by plain- 
tiff and Customs reliquidated the entries and recomputed the interest 
thereon, plaintiff properly protested said reliquidations. 

In addition, New Zealand Lamb is distinguishable from the case 
before the Court. Most significantly, the New Zealand Lamb court was 
considering the underpayment of duties and the resulting assessment of 
interest. Also, the New Zealand Lamb court considered running the 
§ 1514 90-day period upon Customs’ billing of interest because that bill- 
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ing was subsequent to the final liquidation. New Zealand Lamb, 40 F.3d 
377. 

In the case at bar, however, no estimated antidumping duty deposits 
were required or assessed at the time the entries were filed. There were 
no underpayments or overpayments of duties by Castelazo. Further, 
Castelazo specifically protested interest within 90 days of reliquidation, 
which reliquidation addressed the issue of interest. Because interest 
was not mentioned in the liquidation and interest was not due as there 
was no underpayment of duties, this Court finds New Zealand Lamb is 
not applicable to the circumstances of this case. 

Therefore, this Court has jurisdiction to hear this case, plaintiff hav- 
ing filed a timely protest as to interest on June 14, 1990 and defendant 
having denied that protest, thus vesting this Court with jurisdiction 
pursuant to 28 U.S.C. § 1581(a). 


2. Interest: 


19 U.S.C. § 1673e(a) (1988 & Supp. V 1993) requires the collection ofa 
deposit on estimated dumping duties. 19 U.S.C. § 1673e(a) states: 


Within 7 days after being notified by the Commission of an affir- 
mative determination under section 1673d(b) of this title, the 
administering authority shall publish an antidumping duty order 
which— 
* 


* * * * * * 


(3) requires the deposit of estimated antidumping duties 
pending liquidation of entries of merchandise at the same time 
as estimated normal customs duties on that merchandise are 
deposited. 


The other relevant statutory provisions to this issue are 19 U.S.C. 
§ 1673f6 and 19 U.S.C. § 1677g.’ 19 U.S.C. § 1673e(a)(3), supra, requires 
that Customs collect a deposit of estimated antidumping duties on all 
future entries once a final determination has been made by the Commis- 


619 US.C. § 1673f (1988 & Supp. V 1993) states in pertinent part: 
(a) Deposit of estimated antidumping duty under section 1673b(d)(1)(B) of this title 
If the amount of a cash deposit collected as security for an estimated antidumping duty under section 
1673b(d)(1)(B) of this title is different from the amount of the ee duty determined under an antidump- 
ing duty order published under section 1673¢e of this title, then the difference * * * shall be— 
(1) disregarded, to the extent the cash deposit collected is lower than the duty under the order, or 
(2) refunded, to the extent the cash deposit is higher than the duty under the order. 


(b) Deposit of estimated antidumping duty under section 1673e(a)(3) of this title.—If the amount of an 
estimated antidumping duty deposited under section 1673e(a)(3) of this title is different from the amount of the 
antidumping duty determined under an antidumping duty order published under section 1673e of this title, then 
the difference for entries * * * shall be— 


(1) collected, to the extent that the deposit under section 1673e(a)(3) of this title is lower than the duty 
determined under the order, or 1 4M des Se 
(2) refunded, to the extent the deposit under section 1673e(a)(3) of this title is higher than the duty deter- 
mined under the order, 
together with interest as provided by section 1677g of this title. 
719 US.C. § 1677g (1988) states in pertinent part: 
(a) General Rule 
Interest shall be payable on overpayments and und yments of ts deposited di 
or withdrawn from warehouse, for consumption on and after— 
(1) the date of publication of a countervailing or antidumping duty order under this subtitle or section 
1303 of this title, or 
(2) the date of a finding under the Antidumping Act, 1921. 
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sion regarding material injury to United States industry. See 19 U.S.C. 
§ 1673d(b). 

Castelazo asserts requirements for deposit of estimated dumping 
duties were neither in fact made nor legally noticed and published until 
the preliminary determination of estimated antidumping duty margins 
were published. Pressure Sensitive Plastic Tape From Italy; Final 
Results of Administrative Review of Antidumping Finding, 48 Fed. Reg. 
35,686 (August 5, 1983). Plaintiff states it made only two entries after 
August 5, 1983, and no requirement for deposit was imposed at the time 
the entries were filed. Plaintiff cites Timken Co. v. United States, 15 CIT 
526, 777 F. Supp. 20 (1991), later proceeding, 15 CIT 658, 779 F. Supp. 
1402 (1991), for the proposition that defendant was barred from seeking 
interest under 19 U.S.C. § 1677g because no deposits of estimated anti- 
dumping duty were made or required to be made in this case for subject 
merchandise. Castelazo’s Brief at 6-10. 

In Timken, plaintiff brought a claim against Customs for failing to 
find importers who had posted only bond deposits liable for interest. 
The court held that 19 U.S.C. § 1677g is to be interpreted to require the 
imposition of interest only upon underpayments and overpayments in 
the form of actual cash deposits against deposits of antidumping duties. 
The Timken court held that where no deposit is required, assessment of 
interest from the date of entry is improper. Timken, 15 CIT 526, 777 F. 
Supp. 20. 

Therefore, interest accrues only when cash deposits are made and 
not, as in the case before the Court, where a deposit was not yet 
required. Accordingly, Customs could not charge Castelazo interest. 
Pursuant to 19 U.S.C. § 1673d(b), Customs could have required plaintiff 
to post a cash deposit on any entries after publishing its preliminary 
determination, Pressure Sensitive Plastic Tape From Italy; Final 
Results of Administrative Review of Antidumping Finding, 48 Fed. Reg. 
35,686 (August 5, 1983), but Customs failed to take such action. 

It is uncontested that interest should not have been assessed from the 
date of filing of the entries, which was without estimated duties, bond or 
other guarantee. Defendant’s Brief at 1. Customs did not require an 
actual cash deposit until March 16, 1990 when it reliquidated the sub- 
ject merchandise. Thus, interest on antidumping duties should only be 
assessed from the duty assessment of the March 16, 1990 reliquidations. 

In sum, because Castelazo properly protested the assessment of inter- 
est, see discussion supra, and because there was no requirement for Cas- 
telazo to deposit estimated antidumping duties, interest cannot be 
assessed prior to the March 16, 1990 reliquidations as there was no 
underpayment made by Castelazo which would cause interest to be due. 


CONCLUSION 


Accordingly, this Court hereby orders defendant to refund all interest 
paid by plaintiff to March 16, 1990 with interest. Judgment is hereby 
entered for plaintiff. 
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NOTE: Pursuant to the court’s Procedures for Publication of Opinions and ordered, the 
court’s unpublished order entered on July 31, 1995 is being published by the Clerk’s office 
as Slip Op. 95-137 on July 31, 1995. 


(Slip Op. 95-137) 


NTN BEARING CORP OF AMERICA AND NTN KUGELLAGERFABRIK 
(DEUTSCHLAND) GMBH, PLAINTIFFS v. UNITED States, US. 
DEPARTMENT OF COMMERCE, AND ROBERT MOSBACHER, SECRETARY, U.S. 
DEPARTMENT OF COMMERCE, ET AL., DEFENDANTS, AND FEDERAL-MOGUL 
CorpP, ET AL., DEFENDANT-INTERVENORS 


ORDER 


TSOUCALAS, Judge: Upon the motion of plaintiffs, the consent of all 
the parties to this action, and upon all other papers filed and proceed- 
ings had herein, it is hereby 

ORDERED this case be and hereby is dismissed. 





(Slip Op. 95-138) 


NSK Ltp. AND NSK Corp, PLAINTIFFS v. UNITED STATES, DEFENDANT, AND 
FEDERAL-MOGUL CORP AND TORRINGTON CO., DEFENDANT-INTERVENORS 


Court No. 92-07-00470 


Plaintiffs move for judgment on the agency record pursuant to Rule 56.2 of the Rules of 
this Court. Plaintiffs contest various aspects of the final determination of administrative 
review issued by the Department of Commerce, International Trade Administration 
(“Commerce”), concerning Antifriction Bearings (Other Than Tapered Roller Bearings) 
and Parts Thereof From France; et al.; Final Results of Antidumping Duty Administrative 
Reviews (“Final Results”), 57 Fed. Reg. 28,360 (1992), as amended, Antifriction Bearings 
(Other Than Tapered Roller Bearings) and Parts Thereof From France, Germany, Italy, 
Japan, Sweden, and the United Kingdom; Amendment to Final Results of Antidumping 
Duty Administrative Reviews (“Amended Final Results”), 57 Fed. Reg. 59,080 (1992). 
Plaintiffs allege that the following actions by Commerce, with respect to Japan, were 
unsupported by substantial evidence on the administrative record and were not in accor- 
dance with law: (1) requiring reporting of, and including in its analysis, sales of parts “fur- 
ther manufactured” after importation into the United States; (2) inclusion of sample sales 
in the United States sales database for purposes of margin calculation; (3) treatment of 
home market early payment discounts as indirect selling expenses; (4) classification of 
plaintiffs’ home market credit expenses as indirect selling expenses; (5) subtraction of 
early payment discounts and distributor incentive rebates from the home market unit 
price for purposes of conducting the cost of production test; (6) deduction of direct selling 
expenses from exporter’s sales price rather than adding such expenses to the foreign mar- 
ket value; and (7) with respect to the Amended Final Results, failure to instruct the 
United States Customs Service (“Customs”) to refund plaintiffs’ excess cash deposits, 
plus interest. 

Held: The Court grants plaintiffs’ motion for judgment upon the agency record to the 
extent that this case is remanded to Commerce to (1) further explain its treatment of 
NSK’s sample sales; and (2) reconsider NSK’s request for a refund of excess cash deposits 
for overcollection due to certain clerical errors in the Final Results and to consider 
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whether payment of interest is appropriate in this case. Commerce’s Final Results, to the 
extent challenged herein, are sustained in all other respects. 
[Plaintiffs’ motion granted in part; case remanded to Commerce.] 


(Dated August 1, 1995) 


Lipstein, Jaffe & Lawson, L.L.P (Robert A. Lipstein, Matthew P Jaffe and Grace W. Law- 
son) for plaintiffs NSK Ltd. and NSK Corporation. 

Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (Marc E. Montalbine); of 
counsel: Stephen J. Claeys, Thomas H. Fine, Alicia Greenidge and Dean A. Pinkert, Attor- 
ney-Advisors, Office of the Chief Counsel for Import Administration, U.S. Department of 
Commerce, for defendant. 

Frederick L. Ikenson, PC. (Frederick L. Ikenson, J. Eric Nissley and Joseph A Perna, V) 
for defendant-intervenor Federal-Mogul Corporation. 

Stewart and Stewart (Eugene L. Stewart, Terence P Stewart, James R. Cannon, Jr., John 
M. Breen, Lane S. Hurewitz, Myron A. Brilliant, Larry Hampel and Patrick J. McDo- 
nough) for defendant-intervenor The Torrington Company. 


OPINION 


TSOUCALAS, Judge: Plaintiff NSK Ltd, a Japanese corporation, is a 
manufacturer, producer and exporter of antifriction bearings (“AFBs”). 
Plaintiff NSK Corporation, a U.S. corporation and a wholly-owned sub- 
sidiary of NSK Ltd., isan importer and manufacturer of AFBs. NSK Ltd. 
(formerly Nippon Seiko K.K.) and NSK Corporation (collectively 
“NSK”) move for judgment upon the agency record pursuant to Rule 
56.2 of the Rules of this Court. NSK contests the final determination of 
administrative review issued by the United States Department of Com- 
merce, International Trade Administration (“Commerce”), concerning 
AFBs and parts thereof from Japan. See Antifriction Bearings (Other 
Than Tapered Roller Bearings) and Parts Thereof From France; et al.; 
Final Results of Antidumping Duty Administrative Reviews (“Final 
Results”), 57 Fed. Reg. 28,360 (1992), as amended, Antifriction Bearings 
(Other Than Tapered Roller Bearings) and Parts Thereof From France, 
Germany, Italy, Japan, Sweden, and the United Kingdom, Amendment 
to Final Results of Antidumping Duty Administrative Reviews 
(“Amended Final Results”), 57 Fed. Reg. 59,080 (1992). Specifically, 
NSK objects to the following actions by Commerce with respect to 
Japan: (1) requiring reporting of, and including in its analysis, sales of 
parts “further manufactured” after importation into the United States; 
(2) inclusion of sample sales in the United States sales database for pur- 
poses of margin calculation; (3) treatment of home market early pay- 
ment discounts as indirect selling expenses; (4) classification of 
plaintiffs’ home market credit expenses as indirect selling expenses; 
(5) subtraction of early payment discounts and distributor incentive 
rebates from the home market unit price for purposes of conducting the 
cost of production test; (6) deduction of direct selling expenses from 
exporter’s sales price rather than adding such expenses to the foreign 
market value; and (7) with respect to the Amended Final Results, failure 
to instruct the United States Customs Service (“Customs”) to refund 
plaintiffs’ excess cash deposits, plus interest. NSK contends that these 
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errors by Commerce render the Final Results unsupported by substan- 
tial evidence and contrary to law. 

Defendant-intervenors Federal-Mogul Corporation (“Federal-Mo- 
gul”), a manufacturer in the United States of antifriction bearings, and 
The Torrington Company (“Torrington”), the petitioner in the original 
investigation, oppose NSK’s challenge. 

BACKGROUND 

On May 15, 1989, Commerce published antidumping duty orders on 
ball bearings, cylindrical roller bearings, spherical plain bearings, and 
parts thereof from Japan, Germany, France, Italy, Romania, Singapore, 
Sweden, Thailand and the United Kingdom. See Antidumping Duty 
Orders: Ball Bearings, Cylindrical Roller Bearings, and Spherical 
Plain Bearings, and Parts Thereof From Japan, 54 Fed. Reg. 20,904 
(1989). 

On June 28, July 19 and August 14, 1991, Commerce initiated admin- 
istrative reviews of those orders with respect to sixty-three manufactur- 
ers and exporters, including Nippon Seiko K.K. and NSK Corporation, 
for the period May 1, 1990 through April 30, 1991. Antifriction Bearings 
(Other Than Tapered Roller Bearings) and Parts Thereof From the Fed- 
eral Republic of Germany, France, Italy, Japan, Romania, Singapore, 
Sweden, Thailand, and the United Kingdom; Initiation of Antidumping 
Administrative Reviews, 56 Fed. Reg. 29,618 (1991); Initiation of Anti- 
dumping and Countervailing Duty Administrative Reviews, 56 Fed. 
Reg. 33,251 (1991); Initiation of Antidumping and Countervailing Duty 
Administrative Reviews, 56 Fed. Reg. 40,305 (1991). 

On March 31, 1992, Commerce issued its Japan preliminary deter- 
minations in the second administrative reviews. Antifriction Bearings 
(Other Than Tapered Roller Bearings) and Parts Thereof From Japan; 
Preliminary Results of Antidumping Duty Administrative Reviews and 
Partial Termination of Administrative Reviews (“Preliminary Deter- 
mination”), 57 Fed. Reg. 10,868 (1992).? 

On June 24, 1992, Commerce published one joint final determination 
for nine administrative reviews. Final Results, 57 Fed. Reg. at 28,360. 

On July 16, 1992, NSK commenced this action, challenging the Final 
Results with respect to Japan. 


1 See also Antidumping Duty Orders: Ball Bearings, Cylindrical Roller Bearings, and Spherical Plain Bearings and 
Parts Thereof From the Federal Republic of Germany, 54 Fed. Reg. 20,900 (1989); 54 Fed. Reg. 20,902 (France); 54 Fed. 
Reg. 20,903 (Italy); Antidumping Duty Order: Ball Bearings and Parts Thereof From Romania, 54 Fed. Reg. 20,906 
(1989); Antidumping Duty Order of Sales at Less Than Fair Value: Ball Bearings and Parts Thereof From Singapore, 
54 Fed. Reg. 20,907 (1989); Antidumping Duty Orders: Ball Bearings, Cylindrical Roller Bearings, and Parts Thereof 
From Sweden, 54 Fed. Reg. 20,907 (1989); Antidumping Duty Order and Amendment to the Final Determination of 
Sales at Less Than Fair Value: Ball Bearings and Parts Thereof From Thailand, 54 Fed. Reg. 20,909 (1989); Antidump- 
ing Duty Orders and Amendments to the Final Determinations of Sales at Less Than Fair Value: Ball Bearings, and 
Cylindrical Roller Bearings and Parts Thereof From the United Kingdom, 54 Fed. Reg. 20,910 (1989). 

2 See also Antifriction Bearings (Other Than Tapered Roller Bearings) and Parts Thereof From France; Preliminary 
Results of Antid 1g Duty A ‘ative Reviews and Partial Ter of Ad. trative Reviews, 57 Fed. 
Reg. 10,859 (1992); 57 Fed. Reg. 10,862 (Federal Republic of Germany); 57 Fed. Reg. 10,865 (Italy); 57 Fed. Reg. 10,875 

(Sweden); 57 Fed. Reg. 10, 878 (United Kingdom); Ball Bearings and Parts Thereof From Romania; Preliminary 
Results Antid g Duty A trative Review, 57 Fed. Reg. 10,871 (1992); 57 Fed. . Reg. 10,873 (Singapore); Ball 
Bearings and Parts From Thailand; Preliminary Results of Antidumping Duty A istrative Review and Partial 
Ter tion of Ad: istrative Review, 57 Fed. Reg. 10,877 (1992). 
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On September 24, 1992, and October 23, 1992, respectively, the Court 
granted Federal-Mogul’s and Torrington’s motions to intervene as 
defendants in this civil action. 

On December 14, 1992, having received leave from the Court, Com- 
merce published amended final results, correcting certain clerical 
errors contained in its Final Results. See Antifriction Bearings (Other 
Than Tapered Roller Bearings) and Parts Thereof From France, Ger- 
many, Italy, Japan, Sweden, and the United Kingdom; Amendment to 
Final Results of Antidumping Duty Administrative Reviews, 57-Fed. 
Reg. 59,080 (1992). NSK was granted leave to amend its complaint to 
take into account any changes in the Final Results as a result of Com- 
merce’s corrections. 

On January 11, 1993, NSK filed an amended complaint contending 
that Commerce’s Amended Final Results failed to instruct Customs to 
refund, with interest, the excess in cash deposits collected from NSKasa 
result of clerical errors in the Final Results. NSK’s Amended Complaint 
at 9-10. 


DISCUSSION 


The Court’s jurisdiction in this action is derived from 19 U.S.C. 
§ 1516a(a)(2) (1988) and 28 U.S.C. § 1581(c) (1988). 

The Court must uphold Commerce’s final determination unless it is 
“unsupported by substantial evidence on the record, or otherwise not in 
accordance with law.” 19 U.S.C. § 1516a(b)(1)(B) (1988). Substantial 
evidence is “more than a mere scintilla. It means such relevant evidence 
as areasonable mind might accept as adequate to support a conclusion.” 
Universal Camera Corp. v. NLRB, 340 U.S. 474, 477 (1951) (quoting 
Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938)). “It is not 
within the Court’s domain either to weigh the adequate quality or quan- 
tity of the evidence for sufficiency or to reject a finding on grounds of'a 
differing interpretation of the record.” Timken Co. v. United States, 12 


CIT 955, 962, 699 F Supp. 300, 306 (1988), aff'd, 894 F.2d 385 (Fed. Cir. 
1990). 


1. NSK’s Sample Sales: 


In calculating U.S. price, Commerce included NSK’s sample sales in 
the U.S. sales database. NSK contends that its zero price samples should 
be excluded from Commerce’s margin calculations. According to NSK, it 
provides small quantities of sample bearings at no charge to prospective 
buyers in the United States to induce purchases. Memorandum of 
Points and Authorities in Support of Motion for Judgment on the Agency 
Record (“NSK’s Brief”) at 11. NSK contends that, after the potential 
purchaser completes a test performance, the customer typically disas- 
sembles the sample bearings for analysis or returns the bearings to NSK 
for evaluation by NSK’s engineers. NSK’s Brief at 11. 

In the Final Results, Commerce rejected NSK’s contention, stating: 


Nothing on record here demonstrates that NSK maintains exclu- 
sive ownership of the subject merchandise after exportation to the 
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US. * * *. Furthermore, at verification of NSK’s ESP sales, it was 
determined that the line item for samples covered only the inciden- 
tal expenses in delivering and packaging the sample, not the actual 
cost of the sample itself. Department of Commerce Verification 
Report for NSK, March 17, 1992, at 8. Finally, the statute and the 


regulations require the Department to analyze all sales within the 
period of review. 


Final Results, 57 Fed. Reg. at 28,395. 

NSK argues that Commerce has previously articulated at least three 
standards for evaluating zero price samples. NSK contends, however, 
that in this review Commerce failed to identify the standard which it 
applied to NSK’s zero price samples and failed to state its rationale for 
including those samples in its U.S. database. NSK’s Brief at 22-23. NSK 
concedes that its indirect selling expenses reflect only incidental 
expenses in delivering and packaging the samples, and not the actual 
cost of the samples. However, NSK requests that the Court remand to 
Commerce to explain why NSK’s zero price U.S. samples are “sales” 
within the context of 19 U.S.C. § 1673 (1988)°, or that it find that the 
samples are not sales. Jd. at 22-25. 

Commerce agrees that the Court should remand this case so that it 
may further explain its treatment of NSK’s zero price sales. Defendant’s 
Memorandum in Opposition to Plaintiffs’ Motion for Judgment on the 
Agency Record (“Defendant’s Brief”) at 17. 

Federal-Mogul supports Commerce’s inclusion of NSK’s zero-priced 
US. sales in its margin analysis as lawful and reasonable. Response of 
Federal-Mogul Corporation, Defendant-Intervenor, to Plaintiffs’ Motion 
for Judgment Upon the Agency Record (“Federal-Mogul’s Brief”) at 
22-24. Torrington agrees that Commerce reasonably calculated anti- 
dumping margins on NSK’s zero-price U.S. sample sales. Opposition of 
The Torrington Company to Plaintiffs’ Rule 56.2 Motion for Judgment 
on the Agency Record (“Torrington’s Brief”) at 28-32. 

In the event that the Court concurs with NSK and Commerce, NSK 
asks that the Court instruct Commerce to gather information from NSK 
relevant to whatever standard Commerce ultimately adopts. Reply 
Brief in Support of Plaintiffs’ Motion for Judgment on the Agency 
Record (“NSK’s Reply Brief”) at 14 (citing Federal-Mogul Corp. uv. 
United States, 17 CIT , Slip Op. 93-180 (September 14, 1993)). NSK 
maintains that depriving it of the opportunity to provide information 
relevant to whatever standard is adopted would penalize it for not hav- 
ing established a record when Commerce itself did not articulate the 
applicable standard. NSK’s Reply Brief at 14. 

The Court disagrees with NSK that Federal-Mogul Corp, 17 CIT at 
____, Slip Op. 93-180, supports its proposal that Commerce gather 
information from NSK relevant to its ultimate standard for evaluating 
sample sales. In addition, NSK admits that it was aware of at least three 


3The antidumping law applies to foreign merchandise that “is being, or is likely to be, sold in the United States at 
less than its fair value.” 19 U.S.C. § 1673. 
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standards by which Commerce has previously evaluated such samples. 
Therefore, NSK had sufficient basis for establishing an adequate 
record. 

Generally, however, an administrative agency must cite the reasons 
for its decisions in order for the reviewing court to ascertain whether the 
agency has acted arbitrarily. Nachi-Fujikoshi Corp. v. United States, 16 
CIT 606, 609, 798 F. Supp. 716, 719 (1992). Therefore, the Court agrees 
with Commerce and NSK that further explanation regarding the stan- 
dard used to evaluate NSK’s zero-priced samples is necessary. Accord- 
ingly, the Court remands this issue to Commerce to further explain its 
treatment of NSK’s zero price sample sales. 


2. Sales of Parts “Further Manufactured” After Importation: 


For this review, Commerce required respondents to submit full Sec- 
tion E responses and structured its U.S. transaction base for antidump- 
ing price comparisons to include sales to the United States of “further 
manufactured” bearing parts. NSK objects to Commerce’s inclusion of 
imported parts in its analysis, arguing that Commerce’s decision to 
examine further manufactured parts was unexplained and improperly 
departed from its decisions in the less than fair value (““LTFV”) antifric- 
tion bearings investigation and in the first administrative review. 
NSK’s Brief at 18-22. NSK states that Commerce disregarded an alleg- 
edly unsubstantiated allegation by Torrington that pricing and dump- 
ing patterns for parts differ from trade in complete bearings. NSK 
contends that Commerce then arbitrarily decided to review imported 
parts despite an internal memorandum recommending that it exclude 
such parts from its analysis if the parts were an insignificant portion of a 
firm’s total imports. Id. at 8, 10, 21. 

In addition, NSK asserts that, relative to the first review where Com- 
merce excluded imported parts because they were insignificant, in this 
review its monthly average value of imported parts declined, as did its 
imports of parts as a percentage of total imports and the imported con- 
tent of bearings produced in the United States. Id. at 19-20. 

NSK also contends that Commerce’s prior treatment of imported 
parts, consistent with legislative history, recognized that 19 U.S.C. 
§ 1677a(e)(3) (1988)4 does not apply where the products ultimately sold 
to unrelated purchasers do not contain a significant amount by quantity 
or value of the imported products. Jd. at 18-19 (referring to S. Rep. No. 
1298, 93d Cong., 2d Sess. 172-73, reprinted in 1974 U.S.C.C.A.N. 7186, 
7310). According to NSK, the parts which it imported into the United 
States did not account for a “significant amount” of the completed, 
domestically manufactured ball bearings. NSK’s Brief at 18-19. Specifi- 
cally, NSK maintains that, quantitatively, the entered value of its 
imported ball bearing parts represented only [ ] percent of the sales 


419 US.C. § 1677a(e)(3) instructs Commerce to reduce the exporter’s sales price by the amount of “any increased 
value, including additional material and labor, resulting from a process of manufacture or assembly performed on the 


imported merchandise after the importation of the merchandise and before its sale to a person who is not the exporter 
of the merchandise.” 
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value of U.S. manufactured merchandise during the period of review 
and, qualitatively, they added little value to the completed U.S. product. 
Id. at 3, 19-20. In addition, NSK maintains that its imported parts were 
often simply applied to the U.S. products but were not themselves sub- 
jected to actual further processing. Jd. at 20. Accordingly, NSK requests 
that the Court find that Commerce erred in requiring respondents to 
report information on insignificant quantities of imported parts and 
require that Commerce base the dumping margin for imported parts 
“further manufactured” in the United States on the margin for 
imported finished bearings of the same class or kind of merchandise. Id. 
at 22. 

In rebuttal, Commerce argues that, in the first review, its prior treat- 
ment of imported parts further manufactured was based on the need to 
utilize simplification techniques to reduce its workload and the report- 
ing requirements imposed on respondents. Defendant’s Brief at 12. 
Commerce suggests that “NSK conflates the rationale for the ‘Roller 
Chain’ exclusion and the rationale for the blanket exception granted to 
further-processed bearing parts in the first administrative review” and 
“tries to elevate a mere simplification procedure into an exclusion that 
is mandated by 19 U.S.C. § 1677a(e)(3).” Id. at 14. In addition, Com- 
merce argues that its decision to broaden the U.S. transaction base for 
antidumping price comparisons by including further-processed bearing 
parts in its reporting requirements permitted it to calculate more accu- 
rate dumping margins. Id. at 13. 

Torrington and Federal-Mogul essentially support Commerce’s deci- 
sion to require the reporting of all bearing parts. Torrington’s Brief at 
16-27; Federal-Mogul’s Brief at 19-22. 

It is clear that in the LTFV investigation, Commerce was concerned 
about simplifying procedures to meet statutory deadlines and reducing 
respondents’ reporting burdens because of the massive number of 
transactions involved and the complexity of the proceedings. See Final 
Determinations of Sales at Less Than Fair Value: Antifriction Bearings 
(Other Than Tapered Roller Bearings) and Parts Thereof From the Fed- 
eral Republic of Germany (“LTFV Investigation”), 54 Fed. Reg. 18,992, 
19,027-29 (1989). It is within Commerce’s discretion to utilize such sim- 
plification techniques. 

Further, NSK unjustifiably relied on Commerce’s past treatment of 
further manufactured imported parts as the past proceedings at issue 
demonstrate a movement toward a broader transaction base for anti- 
dumping price comparisons. For example, in the LTF'V investigation 
Commerce “excluded from [its] calculations all ESP sales of bearings 
with value added in the United States.” LTFV Investigation, 54 Fed. 
Reg. at 19,029. However, in the first administrative review, for bearing 
parts further processed into scope merchandise—Commerce granted a 
blanket exception from price comparisons, applying to these sales, the 
rate found for sales of completed bearings. Commerce explained: 
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We have excluded from our price comparisons parts of bearings that 
were imported and further processed into finished bearings by U.S. 

affiliates of foreign exporters (prior to sale to unrelated U.S. cus- 
tomers). Both the bearing parts and the finished bearings are of the 
class or kind of easerioe J Aa subject to this review. We chose the 
alternative of applying any dumping margins found on imports of 
completed bearings to imported parts of the same class or kind. 


Antifriction Bearings (Other Than Tapered Roller Bearings) and Parts 
Thereof From Japan; Preliminary Results of Antidumping Duty 
Administrative Reviews and Partial Termination of Antidumping Duty 
Administrative Reviews (“Preliminary Results, First Administrative 
Review”), 56 Fed. Reg. 11,186, 11,187 (1991). Bearing parts which were 
further manufactured and incorporated into non-subject merchandise, 
were excluded entirely from the scope of the antidumping duty order 
pursuant to the “Roller Chain” exclusion where the manufacturer had 
added so much value to the product in the United States that the relative 
value of the imported portion of the final product was rendered insignifi- 
cant. Commerce considered “those bearings otherwise subject to the 
order that are incorporated into nonbearing products, which collec- 
tively comprise less than one percent of the value of the finished prod- 
ucts *** to be outside the scope of the antidumping orders.” 
Preliminary Results, First Administrative Review, 56 Fed. Reg. at 
11,187. In the second review, Commerce granted some “Roller Chain” 
exclusions but also requested information concerning all sales of bear- 
ing parts to the United States. See Final Results, 57 Fed. Reg. at 28,377 
(Comment 5). 

In addition, Commerce clearly articulated its rationale for conducting 
a “further processing” analysis in this review. Commerce stated: 


Although our simplification proposals of August 1, 1991, indicated 
that we originally intended not to analyze sales involving merchan- 
dise further processed in the United States, we have determined 
based on comments received in response to our proposal that we 
cannot ignore information on these sales and must request 
appropriate data. 


PR Doc. No. 188 at 1.5 Commerce further stated: 


Section E also requests data on further processed bearings where 
the imported parts represent a substantial portion of the value of 
the finished bearings * * *. [A]ny reasons for not requiring a 
response for those sales would be inconsistent with the statute. 
Furthermore, the extent to which the value of the imported parts is 
“insignificant” varies among respondents * * *. 

Since further processing covers a continuum * * * we have no 
basis at this time for a general exemption for respondents from 
reporting sales of further processed bearings. 


PR Doc. No. 403 at 1. In addition, Commerce stated: 


5 Citations to documents i in the country specific public administrative record are designated “PR Doc.” Citations to 
the “general issues” public administrative record are designated “Gen. PR Doc.” 
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[W]e have decided to examine these sales to determine if any pricing 
patterns have developed as a result of our decision in the first 
review. In addition, we agree that absent an examination of these 
transactions, we have no basis to declare them significant or other- 
wise. Therefore, we have included antifriction bearing parts which 
are further processed after importation into the United States in 
our margin analysis. 
Final Results, 57 Fed. Reg. at 28,397. The Court is of the opinion that it 
was reasonable for Commerce to believe that it could no longer assume 
that margins found for completed merchandise were representative of 
margins for parts which receive further processing. 

Furthermore, although Commerce is not required to review every 
USS. sale, the imported parts at issue are covered by the antidumping 
duty order and are not eligible for automatic exclusion from Com- 
merce’s analysis. When imported merchandise is sold by a related 
domestic party by or for the account of the exporter, the exporter’s sales 
price (“ESP”) is reduced, as appropriate, by commissions and expenses 
generally incurred in selling the merchandise in the United States. 19 
U.S.C. § 1677a(e) (1988). Where the imported merchandise has also 
undergone further manufacturing or assembly, the increased value, 
including material and labor resulting from a process of manufacture or 
assembly performed post-importation, is to be subtracted from the ESP 
See 19 U.S.C. § 1677a(e)(3). The legislative history of 1677a(e)(3) 
evinces an intent that the antidumping law cover further processed 
merchandise. Excepted are manufactured or assembled products which 
contain less than a significant amount of the imported merchandise. To 
this effect, the House Report states: 


This amendment provides that whenever merchandise subject to 
an antidumping investigation or finding is imported by a person or 
corporation related to the exporter, i.e., an exporter’s sales price sit- 
uation, and the merchandise is changed by further process or 
manufacture so as to remove it from the class or kind of merchandise 
involved in the proceeding before it is sold to an unrelated purchaser, 
such merchandise will not escape the purview of the law, but 
appropriate adjustments for the value added will be made to arrive 
at an exporter’s sales price. 

Your committee intends that this amendment shall be applicable 
only if the manufactured or assembled product that is sold to an 
unrelated person contains more than an insignificant amount of the 
imported merchandise. It would distort the purpose of the Anti- 
dumping Act to render section 204 applicable to a product sold in 
the United States that had no, or only the slightest, physical rela- 
tionship with the imported merchandise. 


H.R. Rep. No. 571, 93d Cong., 1st Sess. 70 (1973) (emphasis added). See 
also, S. Rep. No. 1298, 93d Cong., 2d Sess. 172-73 (1974). In this case, 
NSK has not demonstrated that it is entitled to the “Roller Chain” 
exclusion. In addition, the Court is unpersuaded by NSK’s argument 
that some of its imported parts were merely “applied” to the U.S. prod- 
uct but not further processed. In Daewoo Elecs. Co. v. United States, 15 
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CIT 124, 135-36, 760 F. Supp. 200, 210 (1991), the court addressed 
whether the cost of replacing brand name plates on imported television 
receivers with private brand name plates was a post-importation U.S. 
value-added expense eligible for deduction from ESP pursuant to 19 
US.C. § 1677a(e)(3). The court stated: 


The Court is of the opinion that the work of replacing name plates 
falls literally within the meaning of the statutory terms and that it 
would not be in accordance with the statute to develop additional 
standards for the substantiality of manufacturing or assembling 
work. The affixing of labels is part of the process of assembly at the 
very least and its relative importance in that process should not be 
the determinant of how it is to be accounted for. 


Daewoo Elecs., 15 CIT at 135-36, 760 F. Supp. at 210 (emphasis added). 
Similarly, NSK’s “application” of imported parts to otherwise domesti- 
cally-produced bearings falls within the literal meaning of the statute 
and was subject to a “further-manufactured” analysis. See also Koyo 
Seiko Co. v. United States, 18 CIT __,__, 861 F Supp. 108, 114-15 
(1994) (Japan-made components placed in a box with another compo- 
nent to be sold as a tapered roller bearing set qualify as additional mate- 
rial or labor and a “process of assembly” requiring an adjustment for 
further manufacturing after importation pursuant to 19 U.S.C. 
§ 1677a(e)(3)). 

In sum, Commerce’s decision in the second administrative review to 
require the reporting of all bearing parts and its analysis of such parts 
was reasonable, supported by substantial evidence and otherwise in 
accordance with law. 


3. Early Payment Discounts: 


Commerce chose not to directly adjust foreign market value for NSK’s 
early payment discounts and, instead, classified these home market 


expenses as indirect selling expenses. In the Final Results, Commerce 
stated: 


The Department has treated home market discounts, rebates and 
price adjustments as direct expenses if they could be traced on a 
transaction-specific basis. This includes adjustments that were 
incurred as a fixed and constant percentage of sales price over all 
sales and were reported on a customer-or product-specific basis. If 
these adjustments were not fixed and constant but reported on a 
customer-specific basis, they were treated as indirect expenses. If 
the discounts, rebates and price adjustments could not be traced on 
a customer-specific basis, no adjustment was made. Although we 
allowed customer-specific allocations on home market sales in the 
first reviews, we have reconsidered our position and decided to 
allow only price adjustments which were tied to specific sales under 
comparison. In this way, we avoid applying reductions to FMV for 
sales that did not actually incur those reductions. 


Final Results, 57 Fed. Reg. at 28,400. Commerce further stated: 


The Department generally makes a direct selling expense adjust- 
ment for discounts reported on a transaction-specific basis. See 
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Final Determination of Sales at Less than Fair Value; Antifriction 
Bearings (Other than Tapered Roller Bearings) and Parts Thereof 
From the Federal Republic of Germany, 55 FR 18992, 19056 (1989). 
Since NSK pleated this expense on a customer-specific basis but 
did not link it to the specific sales under consideration so that its 
amounts could not be determined, we treat it as an indirect selling 
expense. 


Id., 57 Fed. Reg. at 28,404 (emphasis added). 

NSK believes that its early payment discounts warranted a direct 
adjustment to FMV because its allocation methodology was based on 
actual expenses and sales records. NSK’s Brief at 25-27. NSK argues 
that every one of its sales of the subject merchandise to unrelated dis- 
tributors in the home market was eligible for one of five, pre-determined 
discount percentages, depending on how quickly payment was received. 
NSK contends that there is no meaningful distinction between distribu- 
tor-specific discounts granted according to a fixed schedule of discount 
percentages and those granted as a fixed percentage of sales. Id. at 
26-29. NSK maintains that its methodology for accounting for dis- 
counts was functionally identical to the one approved by the court in 
Smith-Corona Group, Consumer Prods. Div., SCM Corp. v. United 
States, 713 F.2d 1568, 1580 (Fed. Cir. 1983), cert denied, 465 U.S. 1022 
(1984). Id. at 27. 

Commerce argues that the allocation of discounts or price adjust- 
ments to all sales distorts the actual price of each specific sale. Defen- 
dant’s Brief at 19. Commerce explains that, where discounts are 
averaged over all sales, sales for which discounts were incurred are allo- 
cated a lesser portion of the discount than was actually incurred and 
sales for which no discount was incurred are, nonetheless, allocated a 
portion of total discounts. Id. 

In Smith-Corona Group, 713 F.2d at 1580, the Court of Appeals for the 
Federal Circuit (the “CAFC”) stated that, in order for rebates (or in this 
case, discounts) to qualify as direct costs to be subtracted from FMV, 
they must have been actually paid on all of the sales under consideration 
and allocated on the basis of actual cost and sales figures. Koyo Seiko Co. 
v. United States, 17 CIT , Slip Op. 93-176 at 7 (September 9, 1993). 
See also Torrington Co. v. ». United States,17CIT__, , 832 F. Supp. 
393, 401 (1993); Torrington Co. v. United States, 17CIT _, , 832 
FE. Supp. 379, 389 (1993). Consistent with that position, the Court has 
upheld, for example, Commerce’s treatment of post-sale price adjust- 
ments as indirect selling expenses where the price adjustments could 
not be directly correlated with sales of the subject merchandise using 
verified cost and sales information. Koyo Seiko Co.,17CITat___, Slip 
Op. 93-176 at 7 (post-sale price adjustments, rebates and warranties); 
Koyo Seiko Co. v. United States, 16 CIT 539, 542-43, 796 F Supp. 1526, 
1530 (1992). However, the Court has cautioned that home market dis- 
counts paid on out-of-scope merchandise may not be used in calculating 
deductions of expenses from FMV for in-scope merchandise. Torrington 
Co.,17CITat__, 832 F. Supp. at 402 (citing Torrington Co. v. United 
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States, 17CIT__,__, 818 F Supp. 1563, 1579 (1993) (rebates)). See 
also Torrington Co., 17 T7CIT at , 832 F Supp. at 378. 

In Torrington Co. v. United Siates, 17 CIT at , 832 F Supp. at 401, 
the Court recognized that the statute and Commerce have a preference 
for actual expense information as opposed to allocated information. The 
Court explained that Commerce: 


generally gives respondents an incentive to provide [Commerce] 
with actual expense information. [Commerce] does this by classify- 
ing actual expense information in a way which gives greater benefit 
to the respondent and classifying allocated information in a way 
which gives a respondent less benefit. This can lead to differing 
treatment of the same kind of expenses in the calculation of USP 
and FMV. 

A respondent benefits by having home market expenses charac- 
terized as direct because generally FMV will be adjusted only for 
direct expenses. 19 U.S.C. § 1677b(a)(4)(B) (1988); Consumer 
Prods. Div., SCM Corp. v. Silver Reed America, Inc., 753 F.2d 1033, 
1037-38 (Fed. Cir. 1985). If the respondent fails to meet the stan- 
dard for receiving a direct adjustment to price for its home market 
expenses, the expense will be treated as an indirect expense because 
this treatment is adverse to the respondent. 19C.FR. § 353.56(b)(2) 
(indirect selling expenses deducted from FMV only in relation to 
ESP transactions and only up to amount of indirect selling 
expenses deducted from USP). Allocated expenses in the U.S, mar- 
ket are treated as direct expenses because direct expenses will be 
deducted from all USP transactions which will, therefore, reduce 
USP and potentially increase dumping margins. 19 U.S.C. 
§ 1677a(d)(2)(A) (1988). If these expenses were treated as indirect 
expenses, they would only be deducted from USP in regard to ESP 
transactions and will, therefore, reduce USP and potentially 
increase the dumping margin only for ESP transactions. 19 U.S.C. 
§ 1677a(e)(2) (1988). Therefore, treatment of these expenses as 
indirect expenses would destroy any incentive a respondent has to 
provide [Commerce] with actual expense information. 


Torrington Co.,17CIT at ____, 832 F Supp. at 401. See also Torrington 
Co.,17CITat___ , 882 F Supp. at 389-90. The Court has affirmed Com- 
merce’s method of providing an incentive to respondents to provide 
actual expense information. NSK Lid. v. United States, 18 CIT _, 

, 843 F Supp. 1503, 1505 (1994); Torrington Co., 17 CIT at , 832 
EF F Supp. at 402; Torrington Co., 17 CIT at , 832 F. Supp. at £390. See 
also Timken Co. v. United States, 11 CIT 786 786, 804, 673 F. Supp. 495, 
512-13 (1987). 

Clearly then, discounts are deductible from FMV if the actual expense 
information is reported on a transaction or product-specific basis. 19 
U.S.C. § 1677b(a)(4)(B). NSK’s early payment discounts, however, were 
not reported on these bases. 

It is also clear that discounts paid on subject merchandise can be allo- 
cated over all sales of the merchandise as long as discounts paid only on 
the subject merchandise are used to calculate the per-unit amount of 
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discount to be deducted, and the discounts “can be directly correlated 
with specific merchandise using verified cost and sales information.” 
Smith-Corona, 713 F.2d at 1580. The standard which must be met in 
order for home market discounts which have been allocated on a cus- 
tomer-specific basis to be classified as direct selling expenses was 
detailed by the Court in Torrington Co.,17CIT at ___, 882 F. Supp. at 
402, where the Court explained: 


If a respondent is unable to provide [Commerce] with transaction- 
specific or product-specific discount amounts, [Commerce] must 
look to the information provided by the respondent to determine if 
the reported allocated discounts were only made on and allocated to 
sales of the subject merchandise and can be tied to verified cost and 
sales data. In order for [Commerce] to accept discounts or rebates 
allocated on a customer-specific basis as direct costs, the percentage 
amount of each discount or rebate paid must be the same for each 
type of the subject merchandise a and the total amount of dis- 
counts or rebates paid to each customer must be allocated over all 
sales of the subject merchandise made to that customer. If this rela- 
tionship is not shown to the satisfaction of [Commerce], but the 
aggregate amounts of discounts paid on the subject merchandise 
have been verified, the discounts are to be treated as indirect selling 
expenses. Koyo Seiko, 16 CIT at __, 796 F. Supp. at 1530. 


(emphasis added). See also Torrington Co.,17CIT at ___, 832 F. Supp. 
at 390. In the case at bar, NSK’s early payment discount percentages 
varied according to the time period of the review period. See PR Doc. No. 
314. This Court has found early payment discounts to be properly classi- 
fied as indirect expenses when they have been reported on a customer- 
specific basis and varied from sale to sale depending on the number of 
days after shipment that payment was made. NSK Lid.,18CITat__, 
843 F. Supp. at 1505. 

The methodology used by NSK is distinguishable from the one 
approved in Smith-Corona, 713 F.2d at 1568. In Koyo Seiko, 16 CIT at 
542, 796 F. Supp. at 1530, this Court held that Commerce’s treatment of 
certain post-sale price adjustments as indirect expenses was proper and 
distinguished the facts of Smith-Corona, stating: 


[T]he rebates in Smith-Corona were granted as a straight percent- 
age of sales, regardless of the models sold. They did not vary from 
sale to sale and product to product as did the post-sale price adjust- 
ments at issue in this case. 


(Emphasis added). NSK’s discounts differed between sales to the same 
customers and, therefore, were not like the rebates in Smith-Corona. It 
is apparent, in this case, that Commerce could not assume that any par- 
ticular NSK customer qualified for any particular discount amount. 


4. Home Market Credit Expenses: 


During the period of review, NSK incurred credit expenses associated 
with delays in payment for home market sales. Commerce rejected 
NSK’s credit expense, stating: 
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As noted in the Final Results of Administrative Review; Antifric- 
tion Bearings (Other Than Tapered Roller Bearings) and Parts 
Thereof From the Republic of Germany, 56 FR 31724 (July 11, 
1991), the Department will not accept credit expenses not reported, 
at a minimum, on a customer-specific basis or some reasonable 
equivalent. In fact, the Department’s preference remains for sales- 
specific reporting of this expense. NSK failed to report home mar- 
ket credit expense on a customer or transaction-specific basis. 
Therefore, we have disallowed NSK’s entire home market credit 
expense claim. As the best information available, we have allowed 

* only the minimum credit expense adjustment based on the least 
favorable terms of payment to all home market customers. We have 
applied this reporting requirement consistently for all companies 
under review in these proceedings. 


Final Results, 57 Fed. Reg. at 28,405. Objecting to Commerce’s disallow- 
ance of an adjustment to foreign market value (“FMV”) for the claimed 
credit expense, NSK asserts that its computer records did not permit 
transaction or customer-specific calculation of credit expenses. NSK’s 
Brief at 6. NSK explains that, consequently, it calculated this expense by 
allocating total home market credit expenses over each transaction. Jd. 
To emphasize the alleged impropriety of Commerce’s decision not to 
adjust FMV, NSK points out that, in various prior administrative 
reviews of AFBs and tapered roller bearings (“TRBs”), Commerce 
repeatedly found its allocation of home market credit expenses to be rea- 
sonable. Id. at 2-3, 6-7, 17. NSK suggests that Commerce may not now 
depart from its consistent prior practice and requests that the Court 
instruct Commerce to deduct NSK’s home market credit expenses from 
FMV. Id. at 14 (citing Shikoku Chems. Corp. v. United States, 16 CIT 
382, 388, 795 F Supp. 417, 421-22 (1992)). In the alternative, NSK asks 
the Court to instruct Commerce to treat its home market credit 
expenses as indirect selling expenses. NSK’s Brief at 17. NSK believes 
that this would be appropriate because its credit expense figures are 
derived directly from its ledgers for accounts and notes receivable and 
its credit expense is based on the actual short-term borrowing rates 
incurred by NSK Ltd. Id. 

Commerce disagrees and argues that it is not prohibited from now 
adopting a more accurate methodology merely because, in the past, it 
accepted less accurate reporting, particularly where it explicitly warned 
NSK in the first review that its reporting methodology would be unac- 
ceptable in the second review. Defendant’s Brief at 6-7. 

Commerce is directed by 19 U.S.C. § 1677b(a)(4)(B) to adjust FMV by 
differences in circumstances of sale when they have been established to 
Commerce’s satisfaction. The Federal Circuit has held that an adjust- 
ment to FMV for differences in circumstances of sale is appropriate 
where the value determination is directly correlated with specific in- 
scope merchandise on the basis of actual costs. Smith-Corona, 713 F.2d 
at 1580. Accordingly, section 353.56(a)(1) of Commerce’s regulations 
states: “In calculating foreign market value, the Secretary will make a 
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reasonable allowance for a bona fide difference in the circumstances of 
the sales compared * * *. In general, the Secretary will limit allowances 
to those circumstances which bear a direct relationship to the sales 
compared.” 19 C.ER. § 353.56(a)(1) (1992).6 

Direct selling expenses are incurred with respect to specific transac- 
tions. Credit, for example, is a selling expense which is only incurred 
when credit is extended under the terms of sale. Because credit expense 
is a direct expense, it should be tied to the transaction for which it was 
incurred. In this review, because of the high volume of transactions 
involved, Commerce accepted reporting on a customer-specific basis. 

In its final determination in the first review, Commerce stated: 


The Department prefers to have credit calculated on a transaction- 
by-transaction basis. However, given the massive number of trans- 
actions in these reviews, we consider calculations based on average 
ay days outstanding on a customer-specific basis to be reason- 
able * * *. 

We also used * * * NSK’s credit costs, as reported, for these final 
results. Although credit expenses for NSK’s home market sales 
* * * were not calculated on a sale-specific or customer-specific 
basis, we have accepted the reported credit costs * * *. [H]owever, 
with respect to the reporting of credit expense, this review is an 
exception to ordinary Department practice. In the future, in keep- 
ing with Department practice, credit expenses should be reported, at 
a minimum, on a customer-specific basis. 


Antifriction Bearings (Other Then Tapered Roller Bearings) and Parts 
Thereof From the Federal Republic of Germany; Final Results of Anti- 
dumping Duty Administrative Review, 56 Fed. Reg. 31,692, 31,724 
(1991) (emphasis added). The Court upheld the exception which Com- 
merce made in the first review. See Torrington Co.,17CITat__—, 818 F 
Supp. at 1563. In Torrington, the Court held that, given the heavy bur- 
den imposed upon Commerce, it was reasonable for Commerce to make 
an exception to its preferred reporting requirements. Torrington Co., 17 
CIT at __, 818 F. Supp. at 1580. However, the Court recognized that 
the methodology used in that case, “may not be absolutely perfect, or 
possibly the best method [Commerce] could have used.” Id. at__, 818 
F. Supp. at 1580. Therefore, the Court disagrees with NSK that Com- 
merce must adhere to its prior reporting methodology, especially where 
Commerce is striving for more accuracy. 

In addition, the Court observes that Commerce explicitly warned 
NSK, on July 11, 1991, fully three months prior to NSK’s October 15, 
1991 submission of its home market response,’ that its prior reporting 
method would be unacceptable in the second administrative review. 
Commerce’s questionnaire for the second administrative review explic- 
itly reiterated Commerce’s new requirement. See Gen. PR Doc. No, 26 
at 28. NSK’s deficiency response indicates the outside time parameters 


6 Differences in credit terms are specifically listed as one of the differences for which Commerce will normally make 
an allowance. See 19 C.FR. § 353.56(a)(2) (1992). 


7 See PR Doe. No. 314. 
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within which it could have submitted the requested expense informa- 
tion. See PR Doc. No. 608 (NSK’s deficiency request response, dated 
February 7, 1992, responding to Commerce’s January 15, 1992 require- 
ment that it recalculate its credit expenses). 

Further, Shikoku Chems., 16 CIT at 382, 795 F. Supp. at 417, which 
NSK cites for the proposition that Commerce must adhere to its prior 
decisions, dealt with an attempt by Commerce to modify its methodol- 
ogy in the advanced stages of an antidumping proceeding. At issue, spe- 
cifically, were the fifth and sixth administrative reviews of Cyanuric 
Acid and its Chlorinated Derivatives From Japan, 56 Fed. Reg. 19,338 
(1991). The respondent’s dumping margins for the previous three con- 
secutive periods of sales had been de minimis. In the fifth and sixth 
administrative reviews, however, Commerce altered its methodology for 
calculating home market packing costs, resulting in barely above-de 
minimis margins. Shikoku Chems., 16 CIT at 383-84, 795 F. Supp. at 
418. Moreover, Commerce’s new calculation was based on information 
which was requested for the first time at verification. Jd. at 387, 795 F. 
Supp. at 421. In this factual context, the court found Commerce’s action 
unsupported. Importantly, in Shikoku, plaintiffs established their 
reliance on Commerce’s previous methodology consistently applied in 
several reviews. The court concluded that it was “simply too late to man- 
date another three years of administrative reviews because of a last min- 
ute ‘improvement’ in Commerce’s methodology.” Jd. at 388, 795 F. Supp. 
at 422. In distinct contrast to the facts in Shikoku, this case concerns 
only the second administrative review and NSK was afforded notice 
regarding an impending stringency in Commerce’s reporting require- 
ment. NSK does not claim that its margins would be reduced to de mini- 
mis levels or eliminated by grant of the claimed credit expense. In sum, 
none of the unusual factors that were present in Shikoku are present 
here. 

In addition, the Court declines to grant NSK’s requested alternative 
remedy. At best, NSK’s credit claim reflects the aggregate expense of 
extending credit on all of its home market sales—an amount which may 
far differ from actual individual credit expenses incurred on sales of 
AFBs. 

Accordingly, the Court sustains Commerce’s rejection of NSK’s home 
market credit expenses in the calculation of foreign market value as sup- 
ported by substantial evidence and in accordance with law. 


5. Calculation of Adjusted Price for Below Cost Test: 


In the Final Results, Commerce stated that “price adjustments 
treated as expenses and included in the COP calculation should not be 
subtracted from unit price for the purposes of conducting a cost test.” 
Final Results, 57 Fed. Reg. at 28,418. However, in making the statuto- 
rily mandated comparison of home market price and the cost of produc- 
tion (“COP”) for NSK, Commerce subtracted early payment discounts 
and distributor incentive rebates from the home market unit selling 
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price for the purpose of determining whether merchandise was sold in 
the home market at less than the cost of production. 

Commerce acknowledges that Exhibit C-3, which was attached to 
NSK’s Section C response concerning home market sales, indicates that 
NSK’s home market selling, general and administrative (“SG&A”) 
expenses included early payment discounts and distributor incentive 
rebates. Defendant’s Brief at 23. However, Commerce asserts that 
Exhibit D-27, which was attached to NSK’s February 7, 1992 Section D 
deficiency questionnaire response, detailing NSK’s cost of manufactur- 
ing, sales expenses, and general and administrative (“G&A”) expenses, 
excluded the discounts and rebates at issue. According to Commerce, 
this more recent information submitted in response to inquiries about 
the calculation of COP is more reliable and indicates that NSK’s dis- 
counts and rebates were not included in NSK’s COP. Defendant’s Brief 
at 23-24. 

NSK maintains that the factual premises for Commerce’s conclusions 
are simply wrong. According to NSK, its February 7th supplemental 
response demonstrates that its discounts and rebates are included in its 
COP. NSK claims that the totals contained in Exhibit D-27 and the 
SG&A totals contained in Exhibit C-3, match exactly. Reply Brief in 
Support of Plaintiffs’ Motion for Judgment on the Agency Record 
(“Plaintiffs’ Reply”) at 15. In addition, NSK maintains that Exhibit 
D-27 was created for the Japanese government, not for Commerce, and 
was filed in response to Commerce’s supplemental question about 
machine cycle time and not in response to a question about discounts 
and rebates. Id. at 16. 

The Court disagrees with NSK. There is no dispute that NSK’s Octo- 
ber 15, 1991 Section C response concerning home market sales indicates 
that discounts and rebates were included in NSK’s home market SG&A 
expenses. See PR Doc. No. 314, Reel 5, Frame 723, Exhibit C-3. In addi- 
tion, NSK’s October 21, 1991 Section D response discussing general and 
administrative expenses referred Commerce back to NSK’s Section C 
response. See PR Doc. No. 333, Reel 5, Frame 2221. However, Exhibit 
D-27, submitted with NSK’s February 7, 1992 Section D deficiency 
response, is identified as a “Detailed List of Costs of Manufacturing, 
Sales Expenses and G&A.” PR. Doc. No. 608, Exhibit D-27, Reel 8, 
Frame 862. It is reasonable to conclude that a “detailed list” would be 
comprehensive and complete with respect to the noted categories. In 
addition, Exhibit D-27 was submitted to Commerce. Further, that it 
may have been created for the Japanese government does not satisfacto- 
rily explain the disparity between NSK’s Section C response and the 
Section D deficiency supplemental response. The Court also disagrees 
with NSK that the SG&A totals contained in Exhibit C-3 and Exhibit 
D-27, match exactly: 

The burden of proof for establishing entitlement from Commerce to 
an adjustment rests with the respondent. It has access to the informa- 
tion. Timken Co., 11 CIT at 804, 673 F Supp. at 513. See also Timken Co. 
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v. United States, 18 CIT _, _, 852 F. Supp. 1122, 1126 (1994). 
Moreover, “if these investigations are to be successful, parties must sub- 
mit data promptly, and be very clear as to what the data indicates.” Aso- 
ciacion Colombiana de Exportadores de Flores v. United States, 13 CIT 
13, 24, 704 F. Supp. 1114, 1124 (1989), aff'd, 901 F2d 1089 (Fed. Cir. 
1990). NSK submitted information to Commerce which was contradic- 
tory. Therefore, Commerce was justified in assuming that discounts and 
rebates were not SG&A expenses included in COP and had to be 
deducted from home market unit price. 

Thus, Commerce’s removal of NSK’s early payment discounts and 
distributor incentive rebates from home market unit price before con- 
ducting the cost of production comparison was based on substantial evi- 
dence on the record and was otherwise in accordance with law. 


6. NSK’s Direct Selling Expenses in the United States: 


In this review Commerce deducted NSK’s direct selling expenses 
incurred in the United States from U.S. price for all exporter’s sales 
price transactions instead of adding such expenses to the foreign market 
value. On March 19, 1993, NSK moved for a Writ of Mandamus directing 
Commerce to (1) recalculate NSK’s cash deposit rates to conform with 
this Court’s repeated instructions that direct selling expenses should be 
added to foreign market value rather than deducted from U.S. price in 
exporter’s sales price transactions; (2) publish an amended final deter- 
mination in the Federal Register within 21 days incorporating the 
results of the recalculation; and (3) instruct Customs to refund with 
interest any excess cash deposits paid by NSK as a result of Commerce’s 
failure to adjust foreign market value. NSK also moved for an Order to 
Show Cause why the writ should not be issued. NSK now incorporates, 
by reference, the arguments made in its Memorandum of Points and 
Authorities in Support of Motion for Writ of Mandamus and the facts set 
out in its Affidavit in Support of Plaintiffs’ Motion for an Order to Show 
Cause and Motion for a Writ of Mandamus, and requests that judgment 
be granted on this claim at this time. NSK’s Brief at 2. 

Since the Court issued its decision, NSK Lid. v. United States, 17 CIT 
___, Slip Op. 93-92 (June 3, 1993), denying NSK’s request for a Writ of 
Mandamus, the CAFC addressed Commerce’s practice of deducting 
direct selling expenses from exporter’s sales price rather than adding 
such expenses to the foreign market value. The CAFC observed that: 

Commerce’s practice evidences an attempt to make mirror-image 
adjustments to foreign market value and exporter’s sales price so 
that they can be fairly compared at the same point in the chain of 
commerce. The procedure is as follows: In an exporter’s sales price 
transaction, after an initial exporter’s sales price is calculated, that 
value is adjusted, inter alia, pursuant to section 1677a(e)(2) by 
deducting therefrom all selling expenses (both direct and indirect) 
incurred in making U.S. sales. Then, in determining an initial for- 
eign market value, appropriate sales are identified in the home 
market or third country pursuant to 19 U.S.C. § 1677b(a). Next, the 
initial foreign market value is adjusted, inter alia, by deducting 





U.S. COURT OF INTERNATIONAL TRADE 65 


therefrom a “circumstances of sale” amount to account for “any dif- 
ference between the United States price and the foreign market 
value,” 19 U.S.C. § 1677b(a)(4), for example, direct selling expenses 
incurred in making home market sales. In this way, the section 
1677b(a)(4) adjustment to foreign market value counterbalances 
the section 1677a(e)(2) adjustment to exporter’s sales price. As a 
result, the two parameters may be compared on equivalent terms. 
Koyo Seiko Co. v. United States, 36 F.3d 1565, 1573 (Fed. Cir. 1994). In 
addition, the CAFC stated: 


Nothing in the plain language or the legislative history of the Anti- 
dumping Act precludes Commerce’s approach of adjusting export- 
er’s sales price by deducting aes certain direct selling 
expenses incurred in the United States. Indeed, Commerce’s stated 
rationale for its approach is well within the bounds of reasonable- 
ness. Moreover, because we recognize that Commerce is “the ‘mas- 
ter’ of the antidumping law, worthy of considerable deference,” 
Daewoo Elecs., 6 F.3d at 1516, we defer to its approach. 
Koyo Seiko Co., 36 F.3d at 1575. 

As the CAFC has held that Commerce’s practice of deducting direct 
selling expenses from U.S. price for exporter’s sales price transactions 
rather than adding such expenses to the foreign market value is reason- 
able and in accordance with law, the Court affirms Commerce on this 
issue. See SKF USA Inc. v. United States,19 CIT _, Slip Op. 95-85 
(May 8, 1995); SKF USA Inc. v. United States, 19 CIT __, Slip Op. 
95-80 (May 2, 1995). 


7. NSK’s Excess Cash Deposits: 


NSK requests that this case be remanded to Commerce to instruct 
Customs to refund, prior to liquidation, excess cash deposits of anti- 
dumping duties which were collected due to certain clerical errors in the 
Final Results. NSK’s Brief at 31-34 (citing 19 U.S.C. § 1520(a)(4) 
(1988)). NSK seeks this refund for the period between June 24, 1992, the 
date that the Final Results were published, and December 14, 1992, the 
date that the Amended Final Results were published. NSK’s Brief at 
31-34. NSK also seeks payment of interest on the excess cash deposits 
collected, calculated from the date of payment to the date of refund. Id. 
at 34. NSK cites 19 U.S.C. § 1520(c) and (d) (1988) for support. Id. 

Commerce admits that it had previously denied NSK’s request for a 
refund because it believed that a party is not harmed by the denial of a 
refund as excess deposits are returned with interest at liquidation. 
Defendant’s Brief at 25. Commerce has reconsidered and now asserts 
that, although 19 U.S.C. § 1520(a)(4) does not require, it does authorize, 
the refund of excess cash deposits of antidumping duties which were col- 
lected due to clerical errors. Commerce now agrees that some situations 
may justify the refund of excess cash deposits collected due to clerical 
errors. However, Commerce maintains that it has not had an opportu- 
nity to establish when these situations arise and requests a remand to 
reconsider NSK’s request and to determine whether it is proper to 
advise Customs to refund NSK’s excess cash deposits. Jd. at 25-26. 
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The Court remands this case to Commerce to reconsider NSK’s 
request for a refund of excess cash deposits, prior to liquidation, for 
overcollection resulting from clerical errors in the Final Results and to 
consider whether the payment of interest is proper in this case. 


CONCLUSION 


NSK’s motion for judgment upon the agency record is granted to the 
extend that this case is remanded to Commerce to (1) further explain its 
treatment of NSK’s sample sales; and (2) reconsider NSK’s request for a 
refund of excess cash deposits for overcollection due to certain clerical 
errors in the Final Results and to determine whether the payment of 
interest is appropriate in this case. Commerce’s Final Results are sus- 
tained in all other respects. 

The remand results are due within ninety (90) days of the date that 
this opinion is entered. Any comments or responses by the parties to the 
remand results are due within thirty (30) days thereafter; any rebuttal 
comments are due within fifteen (15) days of the date that responses or 
comments are due. 





NOTE: Pursuant to the court’s procedures for publication of Opinions and Orders, the 
court’s unpublished order entered on August 2, 1995 is being published by the Clerk’s 
Office as Slip Op. 95-139 on August 2, 1995. 


(Slip Op. 95-139) 


SAHA THAI STEEL PIPE Co., LTD., PLAINTIFF v. UNITED STATES, DEFENDANT, 
AND ALLIED TUBE & CONDUIT CORP, DEFENDANT-INTERVENOR 


Consolidated Court No. 92-09-00647 


ORDER AFFIRMING REMAND RESULTS 


MuSGRAVE, Judge: This Court having remanded this case to the 
Department of Commerce, International Trade Administration (“Com- 
merce”) on February 14, 1995 (Slip Op. 95-21) to clearly set forth the 
criteria used in its Final Results and to provide a reasonable explanation 
for any departure from established criteria if necessary, the facts used, 
and the conclusions reached in light of those criteria and facts, and Com- 
merce having done so as reported in its remand results dated May 31, 
1995 and final calculations dated June 21, 1995 (collectively, “Remand 
Results”), it is hereby 

ORDERED that the Remand Results in this case are affirmed; and it is 
further 


ORDERED that since no other issues remain to be decided, this case is 
dismissed. 
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CONSOLIDATION SERVICES, INC., PLAINTIFFS v. U.S. Customs SERVICE, 
ANTHONY LIBERTA, REGIONAL COMMISSIONER OF CUSTOMS (REGION II), 
KATHLEEN M. HAAGE, AREA DIRECTOR OF CUSTOMS, NEWARK, NEW 
JERSEY, AMERICAN PRESIDENT LINES, LTD., EAST COAST WAREHOUSE & 
DISTRIBUTION CorRP, RAIL HEAD TRANSFER, INC., CONTAINER FREIGHT 
SERVICES, INC., AND H & M INTERNATIONAL TRANSPORTATION, INC., 
DEFENDANTS 


Court No. 94-04-00213 


[Customs defendants’ motion for judgment on the agency record granted; action dis- 
missed. ] 


(Decided August 4, 1995) 


Gibney, Anthony & Flaherty (Wm. Lee Kinnally, Jr. and Robert L. Follick) for the plain- 
tiffs. 

Frank W. Hunger, Assistant Attorney General; Joseph I. Liebman, Attorney-in-Charge, 
International Trade Field Office, Commercial Litigation Branch, U.S. Department of Jus- 
tice, Civil Division (James A. Curley); Office of Regional Counsel, U.S. Customs Service 
(Frank C. Sharp), of counsel, for defendants United States Customs Service, Anthony Lib- 
erta and Kathleen M. Haage. 

D’Amato & Lynch (Harvey Barrison and Mary Lee Cunningham) for defendant East 
Coast Warehouse & Distribution Corp. 


Spadoro & Hilson (Arthur T. Hilson) for defendant Rail Head Transfer, Inc. 
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dants H & M International Transportation, Inc. and American President Lines, Ltd. 

Haight, Gardner, Poor & Havens (John K. Weir and Judith K. Braun) for defendant 
Container Freight Services, Inc. 


MEMORANDUM 

AQUILINO, Judge: In the aftermath of this court’s slip op. 94-69, 18 
CIT__, 852 FSupp. 1067 (1994), which denied plaintiffs’ preliminary 
application to (1) enjoin the U.S. Customs Service and its officers 
Anthony Liberta and Kathleen M. Haage from relying on the other, 
named codefendants for centralized examination stations within the 
meaning of 19 C.FR. Part 118 and (2) reinstate the station offered by 
Resources Warehousing & Consolidation Services, Inc., the government 
has interposed a motion for judgment on its agency’s record or for sum- 
mary judgment.! 

The court’s jurisdiction over this action is pursuant to 28 U.S.C. 
§§ 1581(i)(1) and (4) and 2631(i). The standard of review is prescribed 
by 28 U.S.C. § 2640(e) to be that of the Administrative Procedure Act, 
5 US.C. § 706. 


1 Codefendants have submitted papers in support of the motion. 
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I 


Section 118.1 of Title 19, U.S.C. defines a centralized examination sta- 
tion (“CES”) as 


a privately operated facility, not in the charge of a Customs officer, 
at which imported merchandise is made available to Customs offi- 
cers for physical examination. ACES may be established in any port 
or any portion ofa port, or any other area under the jurisdiction ofa 
district director. 


According to plaintiffs’ complaint, approximately five years ago Cus- 
toms designated twelve CESes in and around the port of Newark, New 
Jersey, one of which was operated by plaintiff Resources Warehousing & 
Consolidation Services, Inc. (“Resources”). Then on January 22, 1993 
the Service published a final rule amending the regulatory framework of 
19 C.ER. Part 118 and Parts 151 (“Examination, Sampling, and Testing 
of Merchandise”) and 178 (“Approval of Information Collection 
Requirements”) to “allow Customs to better use its inspectional 
resources and clear higher volumes of cargo.” 58 Fed.Reg. 5,596. This 
final rule was followed by New York Region Informational Pipeline No. 
2266 (April 16, 1993), which advised the importing community that the 
CES selection process was being reopened for the Newark area and that 
all existing CESes therein had to reapply for selection by the Service, 
based upon the following stated considerations: 


1. Due to the number of approved examination sites (i.e. Central- 
ized Devanning Stations, CES’s) currently in existence and their 
wide geographic dispersal, Customs has expended an excessive 
amount of time in traveling between facilities to perform examina- 
tions. This has negatively impacted Customs productivity, compli- 
cated efforts to match staffing with workload, and consequently, 
impeded Customs ability to provide a consistent level of service to 
the importing community. Responsive to the Trade community’s 
service requirements, the Newark Area anticipates reducing the 
overall number of examination sites, recognizing that those sites 
which are eventually approved must be geographically convenient 
to existing CDS’s and CFS’s.[?] 

2. Once the CES approval process is completed, the existing 3 day 
examination scheduling window will be eliminated. Examinations 
will normally be scheduled within 24 hours of a shipment’s arrival 
at the CES. CES operators will be required to provide Customs with 
a daily list of shipments available at their facilities for examination 
on the following day. Staffing can then be allocated according to 
workload with a high degree of assurance that freight will be readily 
accessible. 

3. Contraband Enforcement Team (CET) examinations will 
require expedited movement for examinations. Consequently, due 
to the sensitive, priority nature of these examinations, CES opera- 
tors will be responsible for arranging the expeditious movement of 
CET examination shipments from unlading sites to their CES faci- 


2CDS is an acronym for a centralized devanning station, while CFS stands for container freight station. 
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lities. Since CET examinations are usually more thorough and time 
consuming than other inspections, the expeditious movement of 
these shipments will be critical in facilitating the release of those 
found to ts non-violative. 

4. As aconsequence of the anticipated reduction in the number of 
CES’s, those sites which are approved must be able to accommodate 
a substantially greater volume of examinations, and provide facili- 
eS and des tage for an increased number of Customs person- 
ne 


That announcement established a calendar for submission of applica- 
tions and public comments, listed the “minimum criteria to be consid- 
ered as a CES”, and specified the information an application had to 
contain. Finally, prospective applicants were advised that their 
responses to the following numbered specifications “shall constitute the 
criteria used to judge the application”: 


2. A description of the site’s accessibility to major transportation 
arteries, rail lines, proximity to major ocean terminals, etc. and 
location within the port limits, and a floor plan of the facility actu- 
ally dedicated to the CES operation showing bay oe ee space, 
exterior features, security features, and staging and work space; 

3. A schedule of fees clearly showing whet the applicant will 


charge for each type of service. Subject to any special costs incurred 
by the applicant such as facility modifications to meet specific cargo 
handling or storage requirements or to meet Customs security 


standards, the fees set forth in the schedule shall be comparable to 
fees charged for similar services in the area to be served by the CES. 
These charges will remain in effect unless the CES operator pro- 
vides a 60 day notice to Customs of any proposed fee changes * * *. 

4. A detailed list of equipment, which shows that the operator can 
make a diverse variety of cargo available for examination in an effi- 
cient and timely manner for containers, cartons, bales, bags, coils, 
refrigerated (reefer) cargo, garments on hangers, palletized cargo, 
bulk cargo, loose freight, etc. 


* * * * * * * 


7. Any information showing the applicant’s experience in 
international cargo operations and knowledge of Customs —_ 
dures and regulations, or acommitment to acquire that knowledge; 
s es A description of available hardware and communication capa- 

ilities|[.] 


On July 30, 1993, Customs issued New York Region Tnfuvilidtional 
Pipeline No. 2288, advising the importing community of receipt of some 
17 CES applications? and soliciting written comments on them. 

By letter dated February 4, 1994, the Service notified Resources that, 
although its “application, as presented, was found to satisfy the basic 
conditions set forth in * * * Pipeline 2266, [it] was not selected to oper- 


3 The administrative record (“AR”) consists of documents subdivided into 16 numbered parts. Those applications 
comprise part 4 thereof. 
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ate a CES.”4 A similar statement is found in a letter of rejection dated 
February 8, 1994 and sent to American Stevedoring Inc.® Those notifica- 
tions were followed by New York Region Informational Pipeline No. 
2315 (Feb. 9, 1994), publishing the names and addresses of the five firms 
selected to be the new CESes. 


A 


As a first cause of action, the complaint pleads, among other things, 
that Customs “acted arbitrarily and capriciously and disregarded 
the[ ]* * * criteria set forth in 19 CFR § 118.11 and * * * Pipeline No. 
2266” (para. 28]; the “reasons cited * * * in [the] February 4, 1994 letter 
denying Resources’ CES application are unsubstantiated and 
unfounded” [para. 30]; and “[nJone of the five selected CES sites were in 
conformity with the published requirements within the allotted 30 day 
period” [para. 35]. 

The second count of the complaint, pleaded essentially on behalf of 
American Stevedoring Inc., adds the following allegations, inter alia: 


39. In selecting Container Freight as a CES, the Customs defen- 
dants have selected a location which did not meet the criteria that 
an applicant be “an existing operation [and that it have] a facility 
with the capability of handling large volumes of cargo * * *.” At the 
time its application was submitted, Container Freight did not have 
“an existing operation” in the State of New Jersey and had no facil- 
ity whatsoever anywhere. 

* * * * * * * 


41. Specifically, the Customs defendants disregarded the require- 
ment of the site’s accessibility to major transportation arteries, rail 
lines, proximity to major ocean terminals[.] American Stevedoring 
is under contract with Maher Terminals and has provided Maher’s 
24 ocean common carriers with CFS services. Maher terminals 
handles more than 50% of the general direct arrival/maritime cargo 
at the Port of New York/New Jersey. 


* * * * * * * 


46. Customs has selected only one on-dock CES location * * *. 
Because the Container Freight facility is the only carrier/CE 
selected, Customs is in effect awarding an unfair advantage to this 
location over all other carriers and terminals. By virtue of its car- 
rier/ CES nature, Container Freight will favor its own customers 
when clearing containers through Customs inspections and dis- 


4 Prior to that letter, the company had been notified by Customs that its existing CES designation would expire, 
effective March 2, 1994. 


The reasons stated in the February 4 letter for rejection of Resources were as follows: 

Your facility was not chosen since the costs associated with examinations, as presented in your application, were 
found to be higher than similarly located facilities that were selected to service the indirect importing community. 
Also, the office space identified * * * to be dedicated in support of Customs Examination teams was limited. 

5 That letter went on to inform the company that the Service’s 


decision was attributable to several factors. Your examination fee structure established a dual rate for carriers 

ithi imilarly located geographical direct arrival area. Further, the ASI examination rate for devanning/ 
restuffing and opening/closing mu: tiple cartons was higher than similarly located direct arrival facilities. Also, the 
warehouse space dedicated for the shipping and examination of cargo was minimal. Finally, the office space dedi- 
cated to Customs examination teams was limited. 
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criminate against the containers of other carriers which do not use 
Container Freight’s facilities. 


In their memorandum in opposition to the government’s instant 
motion, the plaintiffs further argue that Customs had advised them that 
rates were not to be a criteria used in selecting the CES sites; that denial 
of American Stevedoring’s application because of dual rates was arbi- 
trary and capricious; that the Service did not adhere to its Pipelines in 
making its selections; that rejection of Resources on the ground of 
higher rates was arbitrary and capricious; and that that company 
offered the most accessible facility to major transportation arteries, rail 
lines and other facilities and terminals. 

They “do not dispute the standard of review applicable in this pro- 
ceeding” and summarize their position thereunder as follows: 


There is before the Court the entire administrative record plus 
the proceedings in connection with plaintiffs’ motion for a prelimi- 
nary injunction, together with affidavits submitted in connection 
with the instant motion of the Customs defendants. 

* * * [T]hat * * * record is replete with instances in which the 
Customs defendant(s] deliberately and systematically ignored the 
regulations and the applicable pipelines in selecting the corporate 
defendants as the entities to operate the 5 CES sites in the Newark 
Area. The Customs defendants had an agenda which went beyond 
the stated one of reducing the number of CES’s in the Newark area; 
that agenda included picking the applicants which Customs wanted 


to operate the CES sites, and then tailoring the requirements to fit 
the selectees or, if the selectees could not otherwise qualify, ignoring 
or dispensing with the requirements altogether. 


Plaintiffs’ Memorandum, p. 6. See generally Camp v. Pitts, 411 U.S. 138 
(1973). 


II 


Customs Deputy Chief Inspector Carl Johnson, who headed the Ser- 
vice’s survey team, describes the approach taken as 


5.* * * two parallel Rating Systems to be used in on site inspec- 
tions of the proposed facilities. The[y] * * * used the same elements 
but had different qualifying criteria. The[y] * * * evaluated the faci- 
lities based on the type of cargo that would be examined at that loca- 
tion. There was one rating system for Direct Arrival Facilities and a 
second for Indirect Arrival Facilities. Direct Arrival Facilities are 
used to service cargo arriving direct by ocean going vessels in the 
port of Newark. Indirect Arrival Facilities * * * service cargo stored 
at C[FSes] and cargo arriving overland * * *. The scoring criteria 
for the two rating systems differed because of the anticipated size of 
the facility needed based on Customs’ statistics. 

6. These ratings were divided into two parts, the first of which 
was achecklist of the minimum requirements described in the initi- 
ating pipeline. The second part consisted of an evaluation of each 
facility pursuant to 19 CFR 118.12, which requires an evaluation of 
each site to determine those sites that will “best meet the examina- 





72 


CUSTOMS BULLETIN AND DECISIONS, VOL. 29, NO. 34, AUGUST 23, 1995 


tion needs of Customs and facilitate the movement of imported 
merchandise.” We developed a scoring system based upon the 
physical requirements of the facilities that would be needed to meet 
the examination needs of the* * * Service under the current inspec- 
tional load. These requirements included Cargo Inspectional Work- 
space, the Number of Cargo Bay Doors, the Office Space to be 
provided to Customs, Electronic Capabilities of the site, Container 
Storage Space, etc. Each of these physical requirements was 
weighted according to its relative importance to efficient and effec- 
tive examination by Customs * * * 


* * * * * * * 


9. Based upon our on-site evaluation and the supplemental 
information provided by each applicant, we assigned a point score 
for each of the factors in the appropriate rating system for the rele- 
vant type of facility. We then multiplied that score by the weighting 
factor. The addition of these numbers provided a total score for each 
applicant.[®] 


* * * * * * * 


11. At the close of the on site inspection period, I was instructed 
by John Leyden, Assistant Area Director for the Newark Area to 
identify the location of all * * *CFS’s[ ]sothat adetermination of 
suitability of the applicants pursuant to the geographic require- 
ment of Pipeline 2266 could be made * * * [as to] sites which are 
“geographically convenient to existing CDS’s * * * and CFS’s.” I 
prepared a map showing the location of all CFS’s and CDS8’s in the 
Newark Area [and] presented [it] to John Leyden. After his review 
of the map, he instructed me to divide the Indirect Facility appli- 
cants into two groups based on * * * Truck Route 1 & 9 and an 
extension of the line thereof as it passes through South Kearney, 
New Jersey. 

12. I was instructed to * * * determine which applicants met the 
minimum requirements of Pipeline 2266. Based on this review, 10 
applicants were found to meet the minimum requirements. 

13. I prepared two documents summarizing the results of the on 
site evaluations and a review of the documentation provided by the 
applicants. One document summarized information about Indirect 
Arrival Facilities and the other [ ] Direct Arrival Facilities * * *. 

14. Each document contained an Operational Ranking and a Cost 
Ranking for each relevant applicant. The Indirect Arrival Docu- 
ment had two separate rankings based on the North/South division 
of the area. The Operational Ranking was done according to the 
Total Score for each facility based on the appropriate Rating Sys- 
tem. The Cost Ranking was based on the anticipated cost for a stan- 
dard examination of a 40 foot container. This would consist of 
stripping, restuffing, opening and closing approximately fifty car- 
tons and the attendant handling and administrative costs of the 
container. A review of the types of cargo imported in containers 
indicated that approximately 85% of containerized cargo would 


6 See AR part 7 for the individual evaluation sheets. 
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require this type of examination. The documents contained graphs 
and summaries of major components of the evaluations.’ 


The documents just referred to were then presented to Mr. Leyden and 
defendant Haage. The latter attempts to explain further: 


8. The applicants identified as direct arrival candidates were eva- 
luated in relation to other direct facilities; those identified as indi- 
rect arrival candidates were divided into two groups based on 
geography * * * [and] were evaluated in relation to other indirect 
facilities in their geographic group. 


* * * * * * * 


10. When I received the package relating to Indirect Facilities, I 
reviewed * ** the map * * * showing the locations of existing 
CFS[es] and CDS[es] and the charts showing the number of facili- 
ties in proximity to each ——. Based upon this information I 
determined that there should be two facilities in the Northern Dis- 
trict and two in the Southern District. 

11. Each applicant within the respective competitive group 
received two numerical rankings. One was an operational ranking 
and the other a cost ranking. These rankings were based upon the 
objective assessment of two criteria described in 19 CFR 118.12, 
namely what will best meet the examination needs of Customs and 
facilitate the movement of imported merchandise * * *. [T]hose 
applicants which received the lowest rank [for] either * * * opera- 
tional or cost were not selected. This standard was consistently and 
objectively applied * * *. American Stevedoring was the lowest in 
the Direct Facility category in both operational ranking and cost 
ranking. In the Indirect Facility category, Resources was the lowest 
in opererational ranking and the next to the lowest in cost ranking.® 


Whereupon American President Lines, Ltd., East Coast Warehouse & 
Distribution Corp., Rail Head Transfer, Inc., Container Freight Ser- 


vices, Inc. and H & M International Transportation, Inc. were selected 
to be the new CESes. 


A 

During the application process, according to the plaintiffs, Customs 
claimed that fees would not be a factor in the selection of sites. Counsel 
point to testimony of officers of their clients before the court as well as to 
affidavits subsequently obtained from two other individuals? allegedly 
familiar with the process. Plaintiff American Stevedoring Inc. further 
responds that the Service’s nonselection of it because of dual rates was 
arbitrary and capricious since the “administrative record reflects that 
Customs never advised any of the applicants that dual rates were a dis- 
qualifying element” and that two selected, namely, Container Freight 
Services, Inc. and H & M International Transportation, Inc., also pro- 


7 Customs Service Defendants’ Motion for Judgment on the Agency Record, or, in the Alternative, for Summary 
Jud, t (“Defendants’ Moticn”), Declaration of Carl Johnson, pp. 2, 3-4. See AR parts 8 and 9. 


8 Defendants’ Motion, Declaration of Kathleen M. Haage, pp. 3, 4. 
9 One of these affiants, an officer of another, unsuccessful CES applicant, recognized, however, that “the needs of 


Customs wlere] paramount to the choice of the applicants.” Affidavit of Robert J. O’Neill in Opposition to the Customs 
Defendants’ Dispositive Motion, para. 3. This assertion is repeated in Plaintiffs’ Memorandum, p. 9. 
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posed dual rates. Plaintiffs’ Memorandum, p. 10. The plaintiffs chal- 
lenge the Service’s cost-ranking approach, which addressed only the 
anticipated cost of a standard examination of a 40-foot container: 


First, there is nothing in the administrative record on which the 
Customs defendants rely to support the contention that “approxi- 
mately 85% of containerized cargo would require this type of 
examination”. Second, there was no prior notification [to] the 
applicants that this was to be the analysis used. Third, there was no 
prior notification [to] the applicants that the majority of the rate 
information sought by Customs was going to be ignored. 


Id. at 13. 
As against defendant Container Freight Services, the plaintiffs com- 


plain that it was not in existence at the time of its application to become 
a CES.° They further respond that 


there was no indication in the pipelines or in any other correspon- 
dence and communication with Customs that there was to be a dis- 
tinction in the application analysis between direct and indirect 
facilities; that there was to be a geographical north-south division 
at Routes 1 and 9; or that the applicants who were located in the 
northern segment would be competing only against others in the 
north, and those in the south would be competing only against oth- 
ers in the south. 


Id. at 16. In addition, the plaintiffs argue that it “is in the assignment of 
the points and in the weighting of the score for the various categories 


that the arbitrary and capricious nature of the application analysis is 
most clearly revealed.” Jd. at 17. For example, they claim that, while the 
requirements outlined in the pipelines were “amorphous”, the final 
results were quite specific. Id. 


B 


The position of Customs is that the plaintiffs have failed to distin- 
guish the factors considered in the operational evaluation as opposed to 
cost. While the former did not consider rates, the latter was based on 
data submitted by the applicants.!! Moreover, the Service submits that, 
even if it had not relied on a cost evaluation, the plaintiffs still would not 
have been selected because both had lower operational scores than other 
applicants. See Defendants’ Motion, p. 10. 

Second, Customs argues that plaintiffs’ contention that they should 
have been notified that dual rates were a disqualifying element is mis- 
placed: “[D]ual rates did not ipso facto disqualify ASI or any other appli- 
cant, but w[lere] considered along with other factors in evaluating the 
applicant.” Defendants’ Reply Brief, p. 4. In addition, the Service sub- 


10 Pipeline No. 2266 stated (at page 3) that “an applicant must have an existing operation and a facility with the 
capability of handling large volumes of cargo and to hold cargo intact”. 

The record shows that Stevedoring Systems, Inc., a wholly-owned subsidiary of Sea-Land Service, Inc., and Univer- 
sal Maritime Service Corporation, a subsidiary of Maersk, Inc., each an estab-lished terminal operator, decided to sub- 
mit a joint CES application in the name of Container Freight Services, Inc., to be formed if and when selected as a CES. 
That name, but not the venture, was changed to Select Cargo Services, Inc. in early 1994. 


11 See Defendants’ Motion, Declaration of John P Leyden, p. 3; Supplemental Declaration of Carl Johnson, p. 2. 
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mits that none of the sites selected actually charges dual rates, which it 
defines as two different rates for “carriers within a similarly located geo- 
graphical direct arrival area”. Id. 

Third, Customs asserts that defendant Container Freight Services, 
Inc. did indeed satisfy the reference in Pipeline 2266 to “an existing 
operation and a facility with the capability of handling large cargo and to 
hold cargo intact”. This reference was designed to insure that applicants 
“demonstrate work-related experience in cargo handling”!2, not a prior 
corporate exist-ence. Defendant Haage further explains that: 


3. Pipeline #2113, dated January 2, 1991 announced the initial 
(and subsequently aborted) solicitation for CES applicants * * *. 
[T]he qualifying criteria specified “* * *an existing, on-going 
operation”. The subsequent deletion of that language from Pipe- 
line #2266 was deliberate. The objective was ms focused on 
motivating and promoting partnerships within the maritime 
industries. Utilizing the industry concept of rationalized service 
* * * as a frame of reference, it was clearly our intention to support 
private sector initiatives of experienced operations to formulate 
cooperatives and/or joint venture approaches to the CES pro- 
gram * * *, 

4. Given that operational framework, Customs concluded that if 
the parent organizations * * * satisfied the experience criteria, then 
it is a logical extension of that rationale that the partnership of 
those two would be the beneficiary of that joint experience and thus 
meet the criteria of being an existing operation. In my judgment 
Container Freight Services satisfied the requirement of being an 
existing operation for CES consideration. 

5. The term facility was utilized to demonstrate our position that 
the operation of a CES must take place at a location created to serve 
the particular function of handling intensive cargo examinations. It 
was intended to dismiss the promises of “build to suit” as well a[s] to 
deter those applicants[ ] whose facilities provided an insufficient 
work area to devan cargo.}8 


Lastly, the Service submits that Pipeline 2266 clearly indicated that 
geographical convenience to existing CDSes and CFSes would be consid- 


ered, and that the other considerations could only abide filing of the 
actual applications. 


Ill 


In Bowman Transportation, Inc. v. Arkansas-Best Freight System, 
Inc., 419 U.S. 281, 285-86 (1974), the Supreme Court summarized the 
appropriate scope of judicial review per the Administrative Procedure 
Act, 5 U.S.C. § 706(2)(A), as follows: 


Under the “arbitrary and capricious” standard the scope of review 
is anarrow one. A reviewing court must “consider whether the deci- 
sion was based on a consideration of the relevant factors and 
whether there has been a clear error of judgment * * *. Although 


12 Defendants’ Motion, Supplemental Declaration of Kath-leen M. Haage, para. 2. 
13 7d. at pp. 1-2. 
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this inquiry into the facts is to be searching and careful, the ulti- 
mate standard of review is a narrow one. The court is not empow- 
ered to substitute its judgment for that of the agency.” Citizens to 
Preserve Overton Park v. Volpe, * * * [401 U.S. 402,] 416 [1971]. The 
agency must articulate a “rational connection between the facts 
found and the choice made.” Burlington Truck Lines v. United 
States, 371 U.S. 156, 168 (1962). While we may not supply a rea- 
soned basis for the agency’s action that the agency itself has not 
given, SEC v. Chenery Corp., 332 U.S. 194, 196 (1947), we will 
uphold a decision of less than ideal clarity if the agency’s path may 
reasonably be discerned. Colorado Interstate Gas Co. v. FPC, 324 
US. 581, 595 (1945). 


On the record at hand, this court cannot conclude that the selections 
of Customs under review were arbitrary and capricious. That is, there 
appears to be a rational connection between the facts found and the 
choices made. 

Pipeline 2266 requested a “schedule of fees clearly showing what the 
applicant will charge for each type of service” and pointed out that the 
information provided “shall constitute criteria used to judge the 
application.” Section 118.11 of Title 19, C.F R., which governed the CES 
application process, contained identical language. To the extent the 
plaintiffs refer to meetings with Customs, they were addressing solely 
operational, not cost, evaluation. The latter, by definition, examined the 
fee structure of all the applicants. In light of this fact, coupled with the 
indication in both Pipeline 2266 and the governing regulation that costs 
would be considered, this court cannot conclude that the Service’s con- 
sideration of fee structures was arbitrary and capricious. 

Contrary to plaintiffs’ position, nothing in the record establishes that 
Customs automatically disqualified an applicant for dual rates. Indeed, 
in its letter dated February 8, 1994 the Service informed American Ste- 
vedoring Inc. that its application had met the “basic conditions set forth 
in * * * Pipeline 2266”. While it is undisputed that Customs viewed such 
rates as less preferable, the plaintiffs have not demonstrated that this 
was a disqualifying factor. Rather, the record reflects that it was just one 
of anumber of factors considered. And the court, again, is unable to con- 
clude that that consideration was arbitrary and capricious. 

The same must be said for the evaluation of the operational compo- 
nent. Failure to provide applicants with an advance, detailed explana- 
tion of how the Service intended to evaluate each facility offered and to 
allocate points does not render the determination arbitrary and capri- 
cious. Of course, the law did not require Customs to provide the appli- 
cants with that degree of probable analysis. On the other hand, the 
record is possessed of a rational relationship between the criteria relied 
upon and the weights given them. 

With regard to the reference in Pipeline 2266 to “an existing opera- 
tion and a facility with the capability of handling large cargo”, the court 
finds that the Service’s intention was to insure that applicants demon- 
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strate experience in cargo handling. Earlier Pipeline 2113 referred to 
“an existing, on-going operation”. Deletion of “on-going” upon pro- 
mulgation of No. 2266 was deliberate and designed to “support private 
sector initiatives of experienced operations to formulate cooperatives 
and/or joint venture approaches to the CES program.” Indeed, the plain- 
tiffs do not contend that Stevedoring Systems, Inc. and Universal Mari- 
time Service Corporation, the parent organizations of defendant 
Container Freight Services, do not have extensive experience in cargo 
handling, nor could they.!* Furthermore, the site secured for the joint 
venture had been alternatively a CDS and a container stuffing and 
unstuffing facility for many years. In short, the court concludes that the 
selection of Container Freight Services was not an arbitrary and capri- 
cious decision on the part of Customs. 


IV 


In view of the foregoing, the Customs Service Defendants’ Motion for 
Judgment on the Agency Record or, in the Alternative, for Summary 
Judgment must be granted and this action dismissed. 
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ABB POWER TRANSMISSION, PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 91-12-00864 


Plaintiff moves pursuant to Rule 56 of the Rules of this Court for summary judgment 
challenging the United States Customs Service’s (“Customs”) classification of plaintiff's 
thyristor modules pursuant to HTSUS subheading 8504.90.00. Defendant cross-moves 
for summary judgment pursuant to Rule 56. 

Held: Plaintiff's motion for summary judgment is granted as plaintiff has overcome the 
presumption of correctness attached to Customs’ classification of the subject merchan- 
dise and has demonstrated that thyristor modules are properly classified under HTSUS 
subheading 8541.30.00. Defendant’s cross-motion for summary judgment is denied. 

[Plaintiff's motion for summary judgment is granted; defendant’s cross-motion for 
summary judgment is denied; judgment is entered for plaintiff. ] 


(Dated August 4, 1995) 


Sonnenberg, Anderson & Rodriguez (Philip Yale Simons and Jerry P Wiskin) for 
plaintiff. 


Frank W. Hunger, Assistant Attorney General; Joseph I. Liebman, Attorney in Charge, 
International Trade Field Office, Commercial Litigation Branch, Civil Division, United 
States Department of Justice (Edith Sanchez Shea); of counsel: Laura R. Siegel, Office of 


Assistant Chief Counsel, International Trade Litigation, United States Customs Service, 
for defendant. 


OPINION 
TSOUCALAS, Judge: This matter comes before the Court on plaintiff's 
motion for summary judgment and defendant’s cross-motion for sum- 


14 See, e.g., Defendants’ Motion, Declaration of William A. Hamlin. 
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mary judgment. Plaintiff, ABB Power Transmission (“ABB”), chal- 
lenges the decision of the United States Customs Service (“Customs”) to 
classify ABB’s thyristor modules under subheading 8504.90.00 of the 
Harmonized Tariff Schedule of the United States (“HTSUS”), as parts 
of electrical transformers, static converters (for example, rectifiers) and 
inductors, dutiable at a rate of 3% ad valorem. In moving for summary 
judgment, plaintiff asserts that the merchandise is properly classifiable 
under HTSUS subheading 8541.30.00, as diodes, transistors and other 
semiconductor devices * * * thyristors, duty free. Alternatively, ABB 
claims the imports are classifiable under HTSUS subheading 
8541.50.00, as other semiconductor devices, dutiable at a rate of 1% ad 
valorem. The court exercises its jurisdiction pursuant to 28 U.S.C. 
§ 1581(a) (1988). 


BACKGROUND 


The merchandise involved in this case consists of thyristor modules 
which were used in high voltage direct current (“HVDC”) conversion 
stations which plaintiff constructed as part of the so-called New Eng- 
land-Hydro Quebec project. Brief in Support of Plaintiff’s Motion for 
Summary Judgment (“Plaintiff’s Brief”) at 1; Memorandum in Support 
of Defendant’s Cross-Motion for Summary Judgment and in Response 
to Plaintiff's Motion for Summary Judgment (“Defendant’s Brief”) at 1. 

Each thyristor module consists of six thyristor elements connected in 
a series, heatsinks, voltage divider circuits and electronic “firing” cir- 
cuitry. The components are mounted on a frame of epoxy resin and alu- 
minum. Plaintiff's Statement of Material Facts, 1 11; Defendant’s 
Response, 111. The six thyristors are separated by the heatsinks and are 
joined end to end to form a column in the center of the module. Plain- 
tiffs Exhibit A, Headquarters Ruling Letter HQ 085027. The module 
itself is 1200 mm long by 900 mm wide. Id. The modules are designed to 
allow the flow of electrical current in one direction and therefore have 
rectifying capabilities. Jd. After importation, the thyristor modules at 
issue were used in HVDC conversion stations to invert direct (“DC”) 
current electricity to alternating (“AC”) electricity or to rectify AC to DC 
current. Plaintiff's Statement of Material Facts, 1 12; Defendant’s 
Response, 1 12. In its condition as imported, a thyristor module cannot 
rectify or invert current. Plaintiff's Statement of Material Facts, 1 14; 
Defendant’s Response, 1 14. 

On January 31, 1990, Customs issued Headquarters Ruling Letter 
HQ 085027 which classified ABB’s thyristor modules as “static convert- 
ers” under HTSUS subheading 8504.40.00. Plaintiff’s Exhibit A. After 
ABB’s request for reconsideration, Customs issued Headquarters Rul- 
ing Letter HQ 086518 on November 9, 1990 which modified HQ 085027 
and determined that the subject merchandise were classifiable as “parts 
of static converters” under HTSUS subheading 8504.90.00. Plaintiff's 
Exhibit B. Because the determination of whether a particular article fits 
within the meaning ofa tariff term is one of fact, this Court may consider 
plaintiff's claim that thyristor modules are classifiable as thyristors or 
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semiconductor devices and, if appropriate, reject Customs’ classifica- 
tion. See Hasbro Indus., Inc. v. United States, 879 F.2d 838, 840 (Fed. Cir. 
1989). 


Customs classified the merchandise at issue pursuant to the following 
HTSUS heading: 


8504 Electrical transformers, static converters (for 
example, rectifiers) and inductors; parts thereof: 
8504.90.00 


Plaintiff contends that Customs’ classification is incorrect and 
believes the merchandise should be classified under the following 
HTSUS heading: 


8541 Diodes, transistors and similar semiconductor 
devices * * *: 


8541.30.00 Thyristors, diacs and triacs, other than photo- 
sensitive devices 


8541.50.00 Other semiconductor devices 


DISCUSSION 
ABB moves pursuant to Rule 56 of the Rules of this Court for sum- 
mary judgment on the grounds that all facts that may be material to the 
dispositive issues raised in this action are answered in the record and 
that ABB is entitled to judgment in its favor on those facts and the appli- 
cable law.! Defendant cross-moves for summary judgment pursuant to 


Rule 56 of the Rules of this Court on the grounds that there are no mate- 
rial issues of fact to be tried and that defendant is entitled to summary 
judgment as a matter of law. 

On a motion for summary judgment, it is the function of the court to 
determine whether there remain any genuine issues of fact. Anderson v. 
Liberty Lobby, Inc., 477 U.S. 242 (1986). Once the court determines that 
no genuine issue of material fact exits, summary judgment is properly 
granted when the movant is entitled to judgment as a matter of law. 
USCIT Rule 56(d); see Mingus Constructors, Inc. v. United States, 812 
F.2d 1387 (Fed. Cir. 1987). 

Defendant claims that a dispute exists as to the common meaning of 
the involved terms and that, therefore, summary judgment is inap- 
propriate. Defendant’s Brief at 4. However, the common meaning of a 
tariff term is a question of law, Childcraft Education Corp. v. United 
States, 742 F.2d 1413, 1414 (Fed. Cir. 1984), and therefore subject to de 
novo review. Upon review, the Court finds that there are no genuine 
issues of material fact, the dispositive issues to be resolved are legal in 
nature and, therefore, summary judgment is proper. 

The Court notes that, pursuant to 28 U.S.C. § 2639(a)(1) (1988), tariff 
classifications made by Customs are presumed correct and the burden of 


1 Rule 56(a) states: “A party seeking to recover upon a claim, counterclaim or cross-claim, or to obtain a declaratory 
judgment, may, at any time after the expiration of the initial time within which to file an answer or after service of a 
motion for summary judgment by the adverse party, move with or without supporting affidavits for a summary judg- 
ment in the party’s favor upon all or any part thereof.” USCIT Rule 56(a)(1988). 
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proof is upon the party challenging the classification to prove that Cus- 
toms’ classification is incorrect. See, e.g., Nippon Kogaku (USA), Inc. v. 
United States, 69 CCPA 89, 92, 673 F.2d 380, 382 (1982). To determine 
whether the party challenging Customs’ classification has overcome the 
statutory presumption of correctness, this Court must consider 
whether “the government’s classification is correct, both independently 
and in comparison with the importer’s alternative.” Jarvis Clark Co. v. 
United States, 733 F.2d 873, 878 (Fed. Cir. 1984). 

The meaning of a tariff term is a question of law to be decided by the 
court. Hasbro, 879 F.2d at 840. When a tariff term is not clearly defined 
in either the HTSUS or its legislative history, the correct meaning of the 
term is generally resolved by ascertaining its common and commercial 
meaning. WY. Moberly, Inc. v. United States, 924 F.2d 232, 235 (Fed. Cir. 
1991). In order to determine the common meaning of a tariff term, the 
court may rely on its own understanding of the term, as well as consult 
dictionaries, lexicons and scientific authorities. Brookside Veneers, Ltd. 
v. United States, 847 F.2d 786, 788 (Fed. Cir.), cert. denied, 488 U.S. 943 
(1988). 

In its motion, ABB first argues that merchandise which is classifiable 
under HTSUS heading 8541 is excluded from classification under 8504. 
ABB contends that the imported thyristor modules are “functional 
units” classifiable as thyristors under subheading 8541.30.00. Plaintiff 
asserts that thyristor modules act as a gate for the flow of electric cur- 
rent, and the thyristor module and a single thyristor serve the same 
function. Accordingly, ABB contends, the thyristor modules are not 
parts of static converters under HTSUS subheading 8504. Plaintiff also 
argues that, as the thyristor modules satisfy the statutory definition for 
composite machines found in Explanatory Section Note 3 to Chapter 85, 
the thyristor modules are classifiable as composite machines under 
HTSUS subheading 8541.30.00. Plaintiff’s Brief at 5-6. 

Alternatively, ABB argues that, as a thyristor module is a semiconduc- 
tor device and the term “semiconductor device” is to be broadly 
construed, the imported thyristor modules are classifiable as “other 
semiconductor devices” under HTSUS subheading 8541.50.00. Plain- 
tiffasserts that semiconductor devices may contain subordinate compo- 
nents, and Customs administrative decisions support classification of 
the imported thyristor modules as other semiconductor devices. Fur- 
ther, ABB contends that classification of the thyristor modules under 
heading 8541 is consistent with Customs guidelines for classification 
under the HTSUS. Finally, plaintiff states that the United States’ Euro- 
pean trading partners classify multiple semiconductor components of 
static converters under heading 8541, and the U.S. interpretation of the 
HTSUS should be consistent with that of its trading partners. Plain- 
tiff’s Brief at 6. 

Defendant argues that its classification of the merchandise under 
HTSUS subheading 8504.90.00 as a part of a static converter is correct. 
Defendant asserts that thyristor modules function differently from thy- 
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ristors and semiconductor devices and that its classification is consis- 
tent with the language of the applicable subheading and Chapter Notes. 
Further, defendant states that no weight should be given to the Euro- 
pean Community’s Explanatory Notes. Defendant’s Brief at 2-3. 


Classification Under HTSUS Subheading 8504.90.00: 


Customs liquidated the subject merchandise under HTSUS subhead- 
ing 8504.90.00 which provides for parts of static converters. Defendant 
argues that the merchandise is classifiable as part of a static converter 
because it consists of several essential parts which work together to 
serve as part of a conversion station. Defendant’s Brief at 7. Static con- 
verters are “used to convert electrical energy in order to adapt it for fur- 
ther use ** *. Their operation is based on the principle that the 
converting elements act alternatively as conductors and non-conduc- 
tors.” HTSUS Explanatory Notes, Section XVI, 85.04, p.1338. Defen- 
dant argues that it is undisputed that the involved thyristor modules are 
used as part of the HVDC conversion station, and that this station meets 
the definition of a static converter. Defendant’s Brief at 24. 

Plaintiff does not directly dispute the government’s contention that 
thyristor modules are part of a static converter. Rather, ABB asserts 
that the imported merchandise is more appropriately classified under 
HTSUS heading 8541. Note 2 to Chapter 85 states that heading 8504 
does not apply to goods described in heading 8541. Further, ABB points 
out that Note 5 to Chapter 85 provides that devices covered by heading 
8541 “shall take precedence over any other heading in the tariff sched- 
ule which might cover them by reference to, in particular, their func- 
tion.” Thus, plaintiff argues, semiconductor devices used in static 
converters are covered by the applicable provision for that semiconduc- 
tor, and not as part of a static converter. Finally, ABB contends, if thyris- 
tor modules are a semiconductor device, HTSUS Chapter 85 Notes 2 and 
5 preclude them from classification under heading 8504. Plaintiff's 
Brief at 19-21. 

While defendant disputes whether thyristor modules are classifiable 
as semiconductor devices, it agrees with ABB that “pursuant to HTSUS, 
Section XVI, Chapter 85, Note 2, merchandise classifiable under head- 
ing 8541, HTSUS is not classifiable under heading 8504, HTSUS.” 
Defendant’s Brief at 8. Defendant disagrees with plaintiff's interpreta- 
tion of Note 5 to Chapter 85, Defendant’s Brief at 13, but that does not 
affect the central argument that goods classifiable under 8541 cannot be 
classified under 8504. Thus, the principal question for the Court to 
decide is whether the imported merchandise can be classified under 
HTSUS heading 8541. 


Classification Under HTSUS Subheading 8541.30.00: 
The HTSUS Explanatory Notes provide that 
[w]here a machine * * * consists of individual components * * * 


intended to contribute together to a clearly defined function cov- 
ered by one of the headings in Chapter 84 or Chapter 85, then the 
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whole falls to be classified in the heading appropriate to that 
function. 


HTSUS Explanatory Notes, Section XVI, Section Note 4. Thus, if the thy- 
ristor module functions principally as a thyristor, then it is classifiable 
under subheading 8541.30.00. 

The parties do not disagree on the actual function of a thyristor mod- 
ule. It is undisputed that its main function is to block current when it is 
turned off and to conduct current when it is turned on. Defendant’s Brief 
at 11; Plaintiff’s Brief at 22-27. The principal disagreement between the 
parties relates to whether the other components of the thyristor module, 
specifically the heatsinks, the voltage divider circuit and the electric fir- 
ing circuits, make the module significantly different from a thyristor that 
the module cannot be classified as such. See Defendant’s Brief at 11-13. 

Defendant’s expert states that 


[nJeither thyristors nor semiconductor devices function in the same 
way as the thyristor module. Thyristors and semiconductor devices 
do not offer special firing control; cannot divide voltage within them- 
selves; cannot monitor or protect themselves. On the other hand, the 
thyristor module has all of these capabilities. 


Cohen Affidavit {1 20. “The thyristor modules involved are not semicon- 
ductor devices because they are not single integrated devices with no dis- 
cernible parts.” Id. {1 22. Defendant’s expert witness states, for example, 
“(t]he firing circuitry * * * is as important as the thyristors within the 
module in allowing the module to serve its function within the high volt- 
age conversion station.” Id. 11 23. 

Plaintiff argues that the thyristor module functions as a semiconduc- 
tor gate. Plaintiff's Brief at 24. Its expert states that “thyristors in a mod- 
ule act in a manner which makes them functionally a single 
semiconductor element because they are fired simultaneously.” Long 
Affidavit § 19. Plaintiff's other expert concurs that 


the sole function of each thyristor module within a valve stack is to 
act as a “gate” and allow current to pass only in one direction. This is 
accomplished by the thyristors in all modules within each single 
valve being turned on, or fired, in unison. 

Farneborn Affidavit 4 14. 

The Court agrees with the plaintiff that the imported merchandise is 
classifiable as a similar semiconductor device, thyristor, under HTSUS 
subheading 8541.30.00. The Notes to Section XVI, Chapter 85 of the 
HTSUS state that the similar semiconductor devices referred to in the 
statute are those “whose operation depends on variations in resistivity on 
the application of an electric field” and include thyristors, “consisting of 
four conductivity regions in semiconducting materials * * * through 
which a direct current passes in a predetermined direction when a control 
pulse initiates conductivity.” HTSUS Explanatory Notes, Section XVI, 
85.41, p.1397. It is undisputed that thyristor modules are dependent on 
variations in resistivity in the application of an electric field. Defendant’s 
Brief at 14. 
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Further, this Court agrees with the plaintiff that 


[w]hile the heatsinks, firing circuitry and voltage divider circuitry 
contribute to the function of the module as a thyristor, there is no 
question * * * that the principal and sole function of a thyristor mod- 
ule is imparted by the thyristors acting in unison by the variation of 
resistivity on the application of an electric field. 

Long Affidavit 1 20. 

While the Court agrees with the defendant that thyristor modules con- 
tain significant components in addition to thyristors, the function the 
module performs falls within the definition of a thyristor as a similar 
semiconductor device. 

Defendant argues that the terms “thyristor” and “semiconductor 
device” do not define a function, but rather an individual electrical com- 
ponent. Defendant’s Brief at 14. 

Webster’s Third New International Dictionary (1993) defines function 
as: “the activity appropriate to the nature or position of a thing.” Thus, 
the “function” of a thyristor or semiconductor device refers to the activity 
they perform. The components of a thyristor module contribute to the 
clearly defined “activity” of a thyristor as a semiconductor device (allow- 
ing current to pass in one direction when a controlled pulse initiates con- 
ductivity), Long Affidavit 1 17; Cohen Affidavit 1 14, and therefore are 
properly classifiable in the heading appropriate to that function, HTSUS 
subheading 8541.30.00. 


As thyristor modules are properly classifiable under heading 8541, 
HTSUS, they are precluded from classification under heading 8504. 
HTSUS Chapter 85, Section XVI, Note 2. 


Classification Under HTSUS Subheading 8541.50.00, HTSUS: 

Alternatively, plaintiff has suggested that Customs should classify the 
merchandise as “other semiconductor devices” under HTSUS subhead- 
ing 8541.50.00, with a duty rate of 1% ad valorem. ABB only advanced 
this classification, however, as an alternative to be applied in the event 
that the Court were to find that the subject merchandise is not classifi- 
able as a thyristor. Because the Court has found that the subject mer- 
chandise is classifiable as a thyristor, this alternative classification does 
not warrant further discussion. 


CONCLUSION 


Upon review, this Court finds that plaintiff has overcome the presump- 
tion of correctness attached to Customs’ classification of the subject mer- 
chandise under subheading 8504.90.00 of the HTSUS and has 
demonstrated that thyristor modules are properly classifiable under sub- 
heading 8541.30.00 of the HTSUS. Customs is hereby ordered to reliqui- 
date the subject merchandise under HTSUS subheading 8541.30.00 and 
to refund all excess duties with interest as provided by law. For the forego- 
ing reasons, plaintiff's motion for summary judgment is granted and 
defendant’s cross-motion for summary judgment is denied. Judgment is 
hereby entered for plaintiff. 
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U.S. COURT OF INTERNATIONAL TRADE 


US. Court OF INTERNATIONAL TRADE, 
OFFICE OF THE CLERK, 
New York, NY, August 1, 1995: 


NOTICE 


Pursuant to 28 U.S.C. § 2071(b), notice is given of certain proposed 
amendments to the Rules of the United States Court of International 
Trade. The proposed amendments were recommended by the court’s 
Advisory Committee, which was appointed pursuant to 28 U.S.C. 
§ 2077(b). The Committee recommends amendments to Rules 3, 5, 16, 
28, 30, 31, 81 and 82, and new Rule 3.1. 

The notice is given to provide the public, the bar and others interested 
in the work of the United States Court of International Trade an oppor- 
tunity to comment on the proposed amendments. The comment period 
is open until Friday, September 15, 1995. 

Acopy of the proposed amendments may be obtained by writing to the 
Office of the Clerk or by contacting Leo M. Gordon at 212-264-7090. 

JOSEPH E. LOMBARDI, 
Clerk of the Court. 
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